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7. The court is not bound to enter the forfeiture order even if defendant agrees to it: ................ 84
8. The Government may draft the forfeiture provision of a plea agreement to ensure the

defendant pays reStitUtIoN: ........c.cooviiiinimnii et 84
9. Plea agreement's silence as to forfeiture leaves parallel civil forfeiture as an option: ............ 84
10. Defendant is bound by his plea agreement: ..o 84
11. Defendant can bind his corporation in a plea agreement..............ccoveeiiiininiiiinnninn. 84
12. WaIVEE Of @PPEAL .....eeeiteieeeeieeerereecit sttt s s st s ssse s st st s s et s s st 85
13. Waiver of requirements of Rule 32.2: .......c..ooumiomriiiiiceeci e 85
14. Plea agreement may include agreement to forfeit substitute assets to satisfy a money
JUAGMENLE: ...ttt ettt e sa st d s b s b s e a s s s a b st s 85
B. Rule 11(b)(1)(J) requires the court to warn the defendant during the plea colloquy that his
property may be forfeited:..........cocvrreirireciiiiiii s 85
C. Defendant can plead guilty to the offense but contest the forfeiture..............ccocovevnninnnninnnnn. 86
D. Itis not clear whether the defendant can agree to the forfeiture of property involved in offenses
other than the one to which he is pleading gUIItY: ..o 87
E. Agreement not to contest civil forfeiture:..........coouiiiiiiiniii 87
F. Agreement to forfeit proceeds and substitute assets: ..., 87
G. Government's agreement not to pursue forfeiture in return for guilty plea:............c.cocevceinein. 87
H. Government's agreement to drop charges in return for forfeiture:.............ccooeivceinnininnnnnn. 88
l Withdrawal of QUIILY PIEA: ......ccoeircieerrrceiiiiit it e st s res sttt st 88
J. Breach of plea agreement: ...ttt s 88
K. Agreement not to appeal the forfeiture: ............o.covviriiiniinin 88
L. OWNEISHIP ISSUEI.....ciiiieiieireirieesieentrce ittt st a s et s s s b e e s a e e s b s s e st s s e e srasanssassas 89
M. Consent Order of FOrfRIUTE:..........cccurireeeiieeciienirietrsiccnecissete et sas s e e s ssaes s ss s sssaessane 89
1. Preliminary order of forfeiture may taken the form of a Consent Order: ............ccoeevrennecnnnn 89
2. Defendant's wife may sign the consent order to waive her interests:..............cccoccoveineenecnnn 89
VIil. Forfeiture Phase of the Trial 89
A. Rule 32.2(b)(1) requires a bifurcated proceeding: .........c.ccccovuuvurinieniniininniiinnininencees 89
1. The criminal trial must be bifurcated into guilt and forfeiture phases............ccccccoviininnnnnnnnne. 89
2. Because the criminal forfeiture allegation is not a substantive offense, it is not subject to a
Rule 29 motion for judgment of acquittal: ............ccccoiiiiiii 89
3. Before Rule 32.2 took effect, courts were divided as to whether bifurcation was required: .... 80
4. Reasons for bifurcating the trial: ...........coooceirimiiieniii 90

B. Rule 32.2(b)(1) requires that the forfeiture determination take place as soon as practicable: ... 80
C. What the court must determine depends on what type of forfeiture order the Government is

FEAUESTING: ....oeivveieieeieeeeerereesreereeeeeseeseueesaeos st se st e b s e st e sb s st s e b a s b n e e s s e et b e e e b b aasa e e s sataesaesebeebattonsennesustass 91
D. Standard of Proof: Preponderance of the Evidence:............cooueveommeiiiinnieinie 91
E. Cases discussing the standard of proof under particular statutes:...............ccoccorvnineniiniiinniin 92

1. SECtion 982 fOrfRIfUMES: ......ceieereeieerieereeeiorieree e ieiiieet et e issr et e s et esss e s s ssstbasssassananeesaesssssss 92
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2. Section 853 fOrfRItUIES: ..........vviveirricirerirerrteerseesssiibe et essatare s s s seraesesessanssssctessssnnsssannes 92
3. RICO fOIfRIUIES: .....couvieeirrrerreeniriirersereesee st cssiestessreesreesbesss s ssba s s na e s st e s taasnesasnesissatasartsnnesns 93
4. FrAUd CASES: ....ccocuvverriieerreeerrrreieeeeisseaissnaessoosansessstsessssetsssssnssesssssssssaissssnnsessesarsesssnessssstssesse 93
5. Child pornography and obsCenity: ........c...ccuiininiiiiiiii 93
6. Third CirCUIE CASES: ....cocveeeeeeeiiiieieiiireecnstetriietessiaeeeecsnnttiissbssessssasseaesssnnasasssessssssatnessssnessns 93
F. Application of Apprendi, Southem Union and Alleyne to criminal forfeiture:...............c.coccooiinian 94
1. POSE-BOOKEI CASES: ......uuvrerieeaeenierieeessossaanmetteresaasestttssssssssssssastesaessassssssssssetsssssessanttsssssssan 94
2. POSE-ADPIrEndi CASES: ........ccevverecienieiiiiriiiiicntiiiisste st e se e s s s s s sssesasssss s sseesstonessassssbssasans 95
3. Post-Southem Union and AlleYNE CASES: ...........ccovuiiniririneiieisiteeniniesieessnsesssssssessssessessons 97
H. JUNY INSHUCHONS: ...ttt e e st s n e s b s st a s e 98
1. PPOCEEAS: ......eeeieiicietecetee e ere et e e st e s s bt e s s be b e e e e bbb e se s bR a s e e s e e s saaeaa s e s annsse st s s es bt e s seaae s s 98
2. MONEY JUAGMENES: .......oiiiiieeicieerrrrietsitrisseee et ss st et e s s e s s s e et baas s s s e s snn s ssants et e ssraessnnrens 98
3. Facilitating property: ......cccveeiieiieiiier e e 98
4. Property involved in money [aundering:..........ccocoviiiiiiniinininiennienrc 98
B, UNANIMIY: c..veiiieeieeeierr et er ettt et et st b s bt e b e ba e e s s e a s e rn e e s e s e et e st s e e s sna e s et 98
6. ROIE OF the JUIY: ...ttt sa e s e at 99
7. Objection to INStIUCHON: .........c.cccorrriiiiiiiiiiicin et 99
I. The right to a jury under Rule 32.2(b)(5):......ccoeovirmeerrreiriiiiiiiiiintneeesessstsssrr e ssesses e 99
1. There is no constitutional right to a jury in the forfeiture phase of the trial: ..............ccccecennee. 99
2. Rulle 32.2(b)(5) (formerly Rule 32.2(b)(4)) gives either party a statutory right to demand a ju1r¥)0
(7= 1 5O U UULURUUT USRI PPPPPPPPPPPP
3. Rule 32.2(b)(5) requires a specific request that the jury be retained:..............cccccoeineiinc 100
4. Under Rule 32.2(b)(5), the court should ascertain, before the jury begins deliberating, whether
either party will request that the jury be retained: ............c.coovvieiiiiiiiiinneee 100
5. Rule 32.2(b)(5) does not give either party the right to have the jury determine the amount of a
MONEY JUAGMENL..........iiiieiiircieerrrreerece sttt et st s st s s e as e s e s s saesn e s b asstssasesssnssnasanseses 102
6. If the jury is asked to determine the amount of a money judgment, it is not limited to the
amount requested by the GoOvernment: ...........cccciiivviiiniii e 103
7. Whether the forfeiture would violate the Eighth Amendment is not a question for the jury:.. 104
8. There may be no right to a jury in some firearms Cases: ........ccocvevrenireeieinienniennneeseeniencs 104
9. The jury should not be asked if the property should be forfeited; it's role is limited to
determining if there is a nexus between the property and the offense: ................cccoceii 104
10. The jury has no role in determining the ownership of the property:.............ccccovnirvinicnnnn 104
11. A case can proceed with an 11-member jUrY:...........cccccvnniiinirininiecnieceeeee e 104
12. Consequences of @ “NUNG JUNY™: ..ottt ae s 104
13. Jury’s exposure to publicity concerning the forfeiture: .............ccccoovinmennrenniinniniiniinien 105
14. There is no right to a jury if defendant pleads guilty:..........c.cccoeviiinnienninennen, 105
J. Conduct of the forfeiture phase of the trial: ...........ccocevvviininiiiiii e, 105
1. Presence of the defendant / jury’s awareness of CONVICtoN:............cccoveverivniniiiiiinniinininnnn, 105
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EVIAENICE i eeeecireteeetsees et isstesseses s nssaeressessranrasnessessissareareesessesanssssnnesaaeesstsessssenststosssranes 106
4. Application of the procedural FUIES: ............ccereeeeeninieeiininire et 107
5. The defendant may not relitigate the legality of his conduct in the forfeiture phase: ............ 107
6. Jury argument and presentation of evidence on the forfeiture issue: .............coocceiiininnnen. 107
7. The nexus inquiry is the same whether the judge or the jury is the factfinder: ..................... 108
7. RIghtto @ hBAING:......coveruerieciricctiectr sttt bbb 108
8. Effect of the Pre-Sentence Report...........coovviiiiiiiiniiiiiiiiiiinee e csacs s 108
K. Determining the ownership of the property is deferred to the ancillary proceeding: .................... 108
1. Determining the extent of the defendant’'s ownership interest vis a vis third parties is deferred
to the ancillary proceeding:.........cocceceiiiimimiiieiiniiienitienr et s s sttt 108
2. Therefore, the preliminary order of forfeiture should state that the property is forfeited to the
United States; it should not be limited to the interests “of the defendant’............................. 110
3. The r;jefendant cannot object to the forfeiture on the ground that the property belongs to a thiﬁo
(0711 3V OO OO OSSO PSPPI PP

4. Before Rule 32.2 took effect, former Rule 31(e) required a jury to return a special verdict “as to
the extent of the interest or property” forfeited; some courts held this meant the jury must

determing OWNEISHIDP: ........cvriieeeieecireieeeeecee e sttt csaeesessessn e s s eesba s e s a e e e sa e s s s asanassnnenessness 111
5. Some courts nevertheless limited the jury to the nexus iSsUe:..........cccvveeiiennnincrneiiini 112
6. Other courts considered ownership an issue for the court to consider before entering an order
Lo 0] 1 =1 (0 =Y POV OPPIPPPPPFOP 112
7. In any event, the extent requirement in Rule 31(e) did not permit a jury to nullify a forfeiture
once it had found the requisite NEXUS: ..........coocreiiriiininniite e 112
L. Special verdict fOMmM:.......c.ueeciiiiirreieeceenee ettt et ssa st e 112
M. Tracing ANAIYSIS: ........cccerveirrieeirireerreereietssteiiitiene et essssresaessesasssssbaasinassssnsssesasstsatesssnesansone 113
1. The courts are divided with respect to the degree of tracing required to forfeit an asset derived
from commingled fUNAS: ..........cocereiiiiiii e e 113
2. Circumstantial @VIAENCE: .........cceevceeiriiieiiiiiiieiiiretisesers e sesaear e bras s e s s sata s ssae s s stesaaas 114
N. RIght t0 COUNSEL ......ooeiiiiiiiiiiiiic e ettt s 114
O. INCONSIStENt VEIICES ... ...cvveeee ittt ettt e s s rne st s s b san s 114
P.  Tral SUDPOEBNAS:......cccoveieiteeecireeeiierireessestesssiteeassssssttsssaessassessaressassssessnesessnassssasassanssssassansenas 115
IX. Money Judgment........c.cocceiscnnnssnncssnnicsanssananenns 115

A. Court may order forfeiture of an amount of money; the forfeiture is not limited to the amount of
money still in the defendant’s possession at the time he is sentenced, or by the availability of

SUDSHEULE @SSEBES:....eureeeeieiititittteerrecrerreerrerarsetsseraessanssteiosssssarassaraesasasestansesanstisssasessissssnnas 115
1. Money lauUNAEring CASES: ........cccvrreiiiiniiiiiiiiiiienietitestr e sssesnee st e setsssessess et ass e st stesae 119
2. Fraud and other @CONOMIC CHIMES: .......ccivtiieiriieiirreeerrereiniiiisissisesseieseseiesssesesserasassassssssssssnnes 120
3. DIUQ CASES: ....viiicreieiiriiecneiesereereesiiassssterssressatrestassestaesbassas st aasasasassnenesststsssssessnesstesssnies 121
4. RICO CASES:..c.coeerereenreieriiiiesitvrtreesessasassseerseesesasnareressessssesttssesssessesssnrassassaerenessssssssssssssssons 122
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B. The order of forfeiture may comprise both a money judgment and an order forfeiting specific

oy < T U OU UL PPOI N PPPPPPPPTPPRPR 123
C. Ifthe proceeds were not cash, the money judgment is based on the value of the benefit
AefENANt TECEIVEM: .......cevveiiereeireirrieeececeersrerreessisssiuses e s ssiaer et e e s ce st baraasaraasaeesssssananansstosssssennesine 124
D. Money judgment may be based on value of facilitating property:........c.ccocoreeeniiininnnnnnne 124
E. Section 853(p) does not apply to money judgments: ...........ccovevieniinninnniinn . 125
F. Variance from the indictment:...........ccooo i e 125
G. Enforcement of money Judgment:...........ccoccveriiiiniinniiiiiinnines e 126
1. The money judgment places the Government in the same position as any other judgment
CTEAION: o.eeeieiieeiecrciiierieiises e e reraereeiessaeanreessesenmeeasssaessisarstessessasssssasstnnnnasneaassssssrressssesionens 126
2. The money judgment remains in effect until satisfied: ..., 126
3. Directly-forfeitable property maybe forfeited to satisfy the money judgment: ....................... 127
4. The defendant is entitled to credit against the money judgment for amounts already
{014 (=11 (=L AU OO OO OO PP I PPPPPSP 127
H. Concurrent money JUAGMENTS: .........ccoviiriiiiiiiiiiiiiieniin et st 127
I.  Jury's role in determining the amount of the money judgment: ...........c.coccorviiiniiinnnninin 127
J. Calculating the amount of the money judgment:.............corrrinii, 128
K. Joint and several iability: ...........coocoriiiimiiiniiii e 128
X. Preliminary Order of Forfeiture .........cccecccccnannnraee. eeeuseseseesaesseseaseeeeenssaseass st asessenesarssaaserensaseaes 128
AL RUIE 32.2(D)(2): e eeerreeeeeeerrerereeieseteestsesiessessessesteessnsessessessesessseesesssresssssasssssesessassentsnsssasssassssns 128
1. Rule 32.2(b)(2) provides that the court must enter a preliminary order of forfeiture “promptly”
after determining what property is subject to forfeiture. ...........ccoooveeeiieniiininininnniee. 128
2. Defendant need not be present when the court enters the preliminary order of forfeiture: ... 129
3. Form of the preliminary Order: ...t 129
4. The Government does not need to give notice of his motion for a preliminary order to third
22T (= SO OO POI PP PPPOPPR 129
B. Preliminary order of forfeiture may describe property generically; property may be added to the
order later pursuant to RUIE 32.2(€):......ccceerriierriiiiiiinieriiniinnities e s st 129
C. Corrections and additions to the preliminary order: ...........ceueeeiiiiivniiiiiieienneeenneeeeenniee 130
D. Preliminary order becomes final as to the defendant at sentencing, and final as to third parties at
the end of the ancillary proceeding:.........ccccceriiiiiininiiiniiiiiiiieere e s e 130
1. Rule 32.2(b)(4)(A) provides that the preliminary order becomes final as to the defendant at
sentencing, and final as to third parties at the end of the ancillary proceeding.................... 130

2. Because forfeiture is part of sentencing, defendants must appeal from the order of forfeiture at
the same time they appeal their conviction; they may not wait until it is final as to third

PAIIES: ... eeeeeeieeerieee e e ee e e rite e et e s e st e bt s b s e e bbb e e b e s s s b s s e R R e AT e e e R R e e s R e e st s e s e et neenane 131

3. Conversely, defendants must wait until sentencing to appeal the order of forfeiture so that they

appeal all aspects of their sentence at the same time: ..., 132

E. Protecting property subject to preliminary order: ... 132
1. Section 853(g) gives the court broad power to protect the Government's interest in property

SUDJECt to fOrfRItUTe:.........eveeeeeercciiicrccc e 132
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2. Rule 32.2(b)(7) permits the post-conviction interlocutory sale of property subject to forfeiture

pending the defendant's appeal: ..........cccvvvieeiiniinniiii e 133
3. The right to seize property named in the preliminary order of forfeiture applies even if the

property is occupied by third parties: ... 133
4. Application of James Daniel GOO..............ceveeirrenteniesieniesieninisteiiis it nsasenens 133
5. Contempt for failure to produce forfeited property: ........ccoveeeniivninniniiie 133
6. Hearing on post-conviction restraining order: ............cooceeieeeeeniniiie 133
F. Preliminary order may include order to repatriate property: ..........ccccoeriiiiinninnieniniiniiiincnnens 134
G. Property located in another district:..........cccooveieiiiiiniinr e 134
Xl. Order of Forfeiture/ Sentencing........cccccccsiseccsnsccisnnicscceassasscssnsesssnassssens sassssnsansasssasnussssansess 134
A. Forfeiture is Mandatony: ...........cceivieerreecreeiiinitiiicieiie e essstsscsssae s s e se st ssant s aa s st bnseans 134
B. Rules 32.2(b)(1), (2) @Nd (4)......ccceerrrrereirrinertieciserinsieseenesstesssssasssnsssse st ssssessessesat s st eons 137

1. Forfeiture must be determined as soon as practical after a guilty plea or verdict. The court

must enter a preliminary order prior to sentencing, and the forfeiture must be included in the
oral announcement of defendant's sentence and in the judgment; Rules 32.2(b)(1), (2) and

(B). oottt e E R e e SRR e Rt e RS a eSS 137
2. Rule 32.2(b)(1) requires the court to determine the forfeiture “as soon as practical after a
verdict or finding of QUIRY":..........ccovviieiiinini 137
3. Rule 32.2(b)(2) requires the court to enter a preliminary order of forfeiture “sufficiently in
advance of sentencing to allow the parties to suggest revisions”:............ccoeveivevnicnncienenee. 137
4. Rule 32.2(b)(4)(B) requires that the court include the forfeiture in the oral announcement or
otherwise ensure that the defendant is aware of the forfeiture at sentencing....................... 138
5. The court's failure to comply with the procedures in Rule 32.2(b) does not necessarily require
reversal of the forfeiture JUdgmEeNnt: ... 139
6. If the forfeiture issue is referred to a magistrate judge, the court must perform a de novo
TEVIBW . uveiiieurrrrereirnnrreesssseseesssteesesaaaessossssssssessosansesessssstnasessnressessssstesensstaneessssenesssetsssstsses 139
C. Order of forfeiture must be included in the judgment and commitment order: ...............ccceeeneevs 139
1. As a general rule, failure to issue the forfeiture order at the time of sentencing is fatal:....... 139
2. But failing to comply with Rule 32.2(b) is not fatal if the defendant was aware of the forfeiture
at the time of sentencing, or if the error causes no prejudice:............ocoviniinniinieciinniinnes 140
3. Aslong as the court issues a preliminary order of forfeiture, the failure to include the order in
the judgment may be corrected as a clerical @rTor. ...........c.evvreriiniiniiin, 142
4. Including the forfeiture in the judgment is accomplished by a simple reference in the J&C:. 143
5. Some courts hold that the failure to enter a written order of forfeiture is not fatal as long as the
court mentioned the forfeiture at SEeNteNCING:.........cccccirivreiiiiiiiiii e 143
6. The Supreme Court’s decision in Dolan applies to the court's failure to issue an order of
forfeiture at sentencing; the timing requirement is not jurisdictional: ............cccocovcrveeencncnees 144
7. The requirements of the Federal Rules are waivable:................cooriiiiiniiiininnnnninniinn, 144
8. The court may add property not included in the original order of forfeiture if the defendant
dOES NOL ODJECL:.......reeeeeicieieentrr ettt s b et e s e e s st s sa e s snessat s as s b sen e s an s anens 144
9. Rule 32.2(b)(4)(B) overrules the Eleventh Circuit's pre-2009 rule that the judgment could not
be corrected UNer RUIE 36: ........ccoieiieeiecriiriircciiictiiscnnneritteeeserssssssasasaeneeassessasnesssssssnnns 144
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