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I. WHY DO FORFEITURE  
  
There are lots of reasons to invest the time to do an asset forfeiture case  
  

 Kaley v. United States, ___ U.S. ___, 134 S. Ct. 1090 (2014) (forfeiture serves to 
punish the wrong-doer, deter future illegality, lessen the economic power of criminal 
enterprises, compensate victims, improve conditions in crime-damaged communities, 
and support law enforcement activities such as police training);  

In short, prosecutors know from their experience that many defendants are more 
interested in keeping the proceeds of their crimes than they are in shortening their 
sentences 

─ so confiscating the proceeds is a key part of the punishment imposed 

And they know -- 

─ That if one defendant doesn’t get to keep the loot and the toys the next 
one might be deterred from committing the crime 
 

─ That taking away the tools of the trade and the money that supports it is a 
way of incapacitating a criminal or his organization, just as incarceration is 
used for that purpose 
 

─ And that forfeiture is almost always a more effective way of preserving and 
returning property to victims than restitution is 

II. WHAT CAN YOU FORFEIT?  
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Unfortunately, Congress has not provided us with one comprehensive statute that 
sets forth what property is subject to forfeiture 

─ every crime has its own forfeiture statute, or no forfeiture statute at all 
  
In general, we can forfeit the proceeds of the offense  

— for some crimes – typically drug offenses, child pornography and crimes 
involving firearms but not most white collar crimes -- we can forfeit 
property used to commit the offense and other facilitating property 

— and for money laundering, we can forfeit all property involved in the 
financial transaction   

─ but for some crimes – aggravated identity theft comes to mind – there is 
no forfeiture provision at all 

— so you need to check the statute to see what you can forfeit in your 
particular case  

1. Proceeds 

What constitutes the proceeds of the offense is fairly obvious 

─ it’s whatever the person obtained or retained as a consequence of the 
offense, and any property traceable thereto 
 

─ if he obtained a million dollars in a fraud scheme used it to buy a house, 
the house is forfeitable as property traceable to the offense, even if the 
house appreciated in value 

The interesting questions in proceeds cases are 

─ whether the person must forfeit gross proceeds or only net profits  
 

─ whether everyone who acted in concert is jointly and severally liable 
 

─ and how to divide the property when only part of it is traceable to proceeds 

2. Facilitating Property  
  
The term “property used . . . to facilitate the commission of the offense” is very 
broad  
  

— facilitating property is anything that makes the crime easier to commit or 
harder to detect  
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So if the statute authorizes the forfeiture of facilitating property, the government 
can forfeit real property, vehicles, businesses, and any other property that the 
person used to commit the crime  
  

─ Examples include guns used in crimes of violence, vehicles used to 
transport drugs, houses where defendants produced child pornography, 
and businesses used to launder money. 
 

But the Government does have to show that the connection between the property 
and the offense was more than “incidental or fortuitous”  
  

— 18 U.S.C. § 983(c)(3) requires a “substantial connection” between the 
property and the offense  

And all forfeitures of facilitating property are limited by the Excessive Fines 
Clause of the Eighth Amendment.  
  

─ that means that a claimant can ask the court to reduce or eliminate the 
forfeiture if it would be “grossly disproportional to the gravity of the 
offense”  

  
• 18 U.S.C. § 983(g) (codifying the Bajakajian decision for civil forfeiture cases)  

  
• United States v. Bajakajian, 524 U.S. 321, 323 (1998) (full forfeiture of unreported 

currency in a CMIR case would be “grossly disproportional to the gravity of the 
offense” unless the currency was involved in some other criminal activity);  

  

3. Money Laundering   
 

The forfeiture statute for money laundering is the broadest statute (save the 
statute authorizing forfeiture for terrorism) 
 

─ In a money laundering case, the Government may forfeit the money being 
laundered, commingled property, and property used to facilitate the money 
laundering offense. 

 
─ A person who launders $500,000 in fraud proceeds by commingling it with 

other funds in an attempt to conceal or disguise the tainted money, would 
be liable to forfeit all of the commingled money, not just the tainted 
$500,000 
 



Again, this is limited by the Eighth Amendment   
  

— now, the question is how do we do forfeiture   

III. OVERVIEW OF FORFEITURE PROCEDURE  
  
A. Administrative and Civil Forfeiture   
  
There are three kinds of forfeiture: administrative, civil and criminal   
  
Administrative forfeiture:   
  

— most forfeitures start out as administrative forfeitures handled by the 
seizing agency;   

— these can be purely federal cases or cases that the federal agency adopts 
from State or local law enforcement, though that has become rare in the 
past year  

— the agency sends out notice and if no one claims the property, it is forfeited 
by default;  

─ aside from applying for and issuing the warrant for the seizure of the 
property, neither the prosecutor nor the court are involved 
 

• see 18 U.S.C. § 983(a)(1) and (2), and 19 U.S.C. § 1602, et seq., setting 
forth the procedures governing administrative forfeitures   

— all of the adoptive highway stop cases are administrative forfeitures, at 
least at first  

— in 80 percent of the cases, no one files a claim to the property  

There is no judicial review of administrative forfeiture unless the property owner 
asserts a violation of his due process rights 

─ e.g., that the Government did not send him proper notice of the forfeiture 
proceeding, or that he filed a claim contesting the forfeiture but the 
Government ignored it. 

So in general, courts do not see the vast majority of forfeiture cases. 

Civil judicial forfeiture  
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If someone does contest the forfeiture the Government has the option of doing it 
civilly or criminally, see 18 U.S.C. § 983(a)(3)  
  

— civil forfeiture cases are in rem actions against the property; that’s why they 
have funny names  

— civil forfeiture is simply a procedural device designed to get everyone with 
an interest in the property in the courtroom at the same time  

• United States v. Ursery, 518 U.S. 267, 295-96 (1996) (Kennedy, J. concurring) 
(proceedings in rem are simply structures that allow the Government to quiet title 
to criminally-tainted property in a single proceeding in which all interested 
persons are required to file claims contesting the forfeiture at one time);  

• United States v. Real Property Located at 475 Martin Lane, 545 F.3d 1134,1144 
(9th Cir. 2008) (“in rem actions are generally considered proceedings against the 
world” in which “the court undertakes to determine all claims that anyone has to a 
thing in question”);  

For example, if the Government is seeking the forfeiture of an airplane used to 
smuggle drugs, it doesn’t have to bring a separate in personam action against the 
pilot, the titled owner, his wife, the lien holder and everyone else with a potential 
interest 

─ It just names the property as the object in rem subject to forfeiture, and 
invites everyone with an interest in the property into the courtroom to 
contest the forfeiture at the same time 
 

─ It resembles a quiet title action 
 

─ Thus, in a civil forfeiture case, the Government is the plaintiff, the property 
is the defendant, and the property owners who want to contest the 
forfeiture are intervenors called claimants who must file a claim asserting 
their interest in the property  

There are several key things to understand about civil forfeiture. 

First, although it doesn’t require a conviction or even a criminal case, the 
Government still has to prove that a crime was committed and that the property 
was derived from or used to commit that crime  

─ Because the property has to be derived from the offense, the second 
requirement can lead to all sorts of interesting tracing issues 
 



─ In an in rem case, only the property traceable to the offense is subject to 
forfeiture; 
 

─ There are no substitute assets or money judgments in civil forfeiture cases 

Second, as far as the prosecutor is concerned, one of civil forfeiture’s claims to 
fame is that the property need not belong to the property owner 

— for example, if someone uses his wife’s car to commit a crime, the car may 
be forfeited as property used to commit the offense 

─ the wife could intervene in the forfeiture action by filing a claim and 
asserting an innocent owner defense 
 

─ and she would prevail – and be entitled to attorney’s fees – if she showed 
that it really was her property and that she did not know about the illegal 
use of her property or took all reasonable steps to prevent it 
 

─ But if it turns out that the wife didn’t really have any ownership interest – 
she was a nominee -- in the car, or that she knew all about the illegal use 
of it and let it happen, the car would be forfeited in the civil case even 
though the wife was not charged with any crime  

• Bennis v. Michigan, 516 U.S. 442, 446 (1996) (innocent property owners have no 
protection from civil forfeiture under the Due Process Clause; unless the 
legislature enacts an innocent owner defense by statute, property may be 
forfeited based solely on its use in the commission of an offense);  

  

• 18 U.S.C. § 983(d) (creating a statutory innocent owner defense for civil forfeiture 
cases);  

  
─ That would not be possible in a criminal case against only the husband 

because a third party’s property cannot be forfeited in a proceeding from 
which the third party was excluded 
 

─ It would be a violation of due process  

Third, the litigation in civil forfeiture cases is all about standing 

─ Anyone can look at the Government’s internet website, www.forfeiture.gov, 
and file a claim in a pending forfeiture action 
 

http://www.forfeiture.gov/
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─ To guard against frivolous claims, third parties have to show that they have 
an interest in the property before they can intervene to contest the 
forfeiture  
 

─ legions of cases involve mothers who claim to be the true owner of the 
errant son’s sport’s car; or unsecured creditors who claim an interest in the 
fraudster’s criminal proceeds 

Civil forfeiture procedure is set forth in Supplemental Rule G of the Federal Rules 
of Civil Procedure.  
  

─ The rule sets out the procedure for filing a complaint, for giving notice, for 
intervening by filing a claim, for conducting discovery and litigating the 
claimant’s standing, for invoking the right to jury trial, and ultimately for 
challenging the forfeiture on the ground that it violates the Excessive Fines 
Clause of the Eighth Amendment  

 
I mentioned that civil forfeiture has a serious limitation: the requirement that the 
property be traceable to the offense 
 

─ It also is a lot of extra work if the property owner is going to be prosecuted 
criminally 
 

─ So when would the Government choose the civil option 

When would you use civil forfeiture?  
 
Examples  

 

1. when the property is seized but the forfeiture is unopposed (80 percent) 

2. when the wrongdoer is dead or is incompetent to stand trial; (much of the 
money in the Madoff case was forfeited civilly because a co-conspirator 
was deceased) 

3. when the defendant is a fugitive or a foreign national beyond jurisdiction of 
the United States;  (defendant absconds to Mexico leaving her proceeds 
behind in Tulsa; corrupt dictator puts his criminal proceeds in a US bank 
account) 



─ right now, the Government has a civil forfeiture action pending in a case 
where someone in Afghanistan stole $70 million in U.S. Government 
aid and deposits the money into an Afghan bank account  

• United States v. $70,990,605, __ F.R.D. ___, 2015 WL 531030 (D.D.C. Feb. 13, 
2015) (explaining how § 981(k) allows the Government to recover funds 
deposited into a bank in Afghanistan by filing a civil forfeiture action against the 
Afghan bank’s account at a bank in New York); United States v. Sum of  
$70,990,605, ___ F. Supp. 3d ___, 2015 WL 5331923, *3 (D.D.C. Sept. 14, 
2015) (explaining the purpose and legislative history of § 981(k) and how it 
operates);  

4. when the statute of limitations has run on the criminal case;   

5. when we have recovered the property but do not know who committed the 
crime giving rise to the forfeiture;  (money taken from a drug courier; 
painting stolen by the Nazis; flight simulator be shipped to Iran) 

6. when the defendant pleads guilty to a crime different from the one giving 
rise to the forfeiture;   

7. when there is no federal criminal case because the defendant has already 
been convicted in a state or foreign or tribal court;  

8. when there is no criminal case because the interests of justice do not 
require a conviction;  (mother buys gun for convicted felon son) 

9. when the evidence is insufficient to prove that the defendant committed the 
offense beyond a reasonable doubt;  (analog drug cases) 

10. when the defendant uses someone else’s property to commit the 
crime and that person is not an innocent owner.   (already mentioned the 
defendant who uses his wife’s car to commit the offense, or his brother’s 
gun) 

But again, the key disadvantage to civil forfeiture is that there is no possibility of 
obtaining a money judgment or forfeiting substitute assets, if the Government is 
going to bring a criminal case against the property owner, it would generally do 
the forfeiture criminally  

  
Criminal Forfeiture   
  
The Supreme Court has held that criminal forfeiture is part of the defendant’s 
sentence.  
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• Libretti v. United States, 516 U.S. 29, 39 (1995) (“criminal forfeiture is an aspect of 
punishment imposed following conviction of a substantive criminal offense”); see  
Rule 32.2(b)(3) (the order of forfeiture “shall be made part of the sentence and 
included in the judgment”);  

  
• United States v. Smith, 770 F.3d 628, 637 (7th Cir. 2014) (“Criminal forfeiture is 

considered to be punishment and therefore is part of the sentencing process;” 
therefore, the Government’s burden at the forfeiture hearing is preponderance of the 
evidence, and the rules of evidence do not apply);  

A number of things flow from that:  
  

— here are a few of the most important points  

Because forfeiture is part of the sentence, there is no forfeiture unless the 
defendant is convicted    
    

— if the conviction is vacated, so is the forfeiture   

• United States v. Harris, 666 F.3d 905, 910 (5th Cir. 2012) (reversal of 
defendants’ money laundering conviction means that $1.5 million money 
judgment must be reversed as well);  

  

— which is why it’s useful to have a parallel civil forfeiture case available as 
an option  

Because forfeiture is part of the sentence, the forfeiture is limited to the property 
connected to the particular crime for which the defendant was convicted  
          

— if you convict the defendant of Crime A, you can only forfeit the property 
connected to Crime A  

— it doesn’t matter that the defendant could have been convicted of Crimes B 
and C  

• United States v. Capoccia, 503 F.3d 103, 110, 114 (2nd Cir. 2007)  
(notwithstanding prefatory language in the indictment stating that the defendant’s 
acts were part of a larger scheme, defendant who was convicted of an ITSP 
offense under § 2314 may be made to forfeit only the proceeds of the specific 
acts alleged in the indictment; if the Government wants to forfeit property 
involved in other acts that were part of the scheme (but not alleged because of 
venue issues) it should have charged a conspiracy or another offense of which a 
scheme is an element);  

— the same is true if you limit the offense of conviction to a particular drug 
deal or a particular period of time  



• United States v. Juluke, 426 F.3d 323 (5th Cir. 2005) (the Government must 
prove that the property subject to forfeiture was the proceeds of the drug activity 
that formed the basis for the defendant’s conviction, not of the defendant’s drug 
trafficking generally);   
 

• United States v. Robbins, 2011 WL 3862054, *5 (N.D. Iowa Aug.11, 2011) 
(because defendant pled guilty only to manufacturing marijuana during a two-
month period, money judgment must be limited to proceeds received from selling 
marijuana manufactured during that period);  

  

─ one way around this is to charge a conspiracy   
  

• United States v. Venturella, 585 F.3d 1013, 1015, 1016-17 (7th Cir. 2009) 
(forfeiture in a mail fraud case “is not limited to the amount of the particular 
mailing but extends to the entire scheme;”   

  
  Because forfeiture is part of sentencing, it’s an in personam punishment  

  
— the punishment is directed against the defendant, not his property   

— which means we are not limited, as we are in civil forfeiture cases, to the 
traceable property  

— criminal forfeiture’s claim to fame is that when that happens, we can still 
get an order of forfeiture in the form of a money judgment  

• United States v. Vampire Nation, 451 F.3d 189, 202 (3d Cir. 2006) (expressly 
rejecting the argument that a forfeiture order must order the forfeiture of specific 
property; as an in personam order, it may take the form of a judgment for a sum 
of money equal to the proceeds the defendant obtained from the offense, even if 
he no longer has those proceeds, or any other assets, at the time he is 
sentenced);  

  
• United States v. Hampton, 732 F.3d 687, 691-92 (6th Cir. 2013) (following all 

other circuits and holding that forfeiture being a mandatory part of the 
defendant’s sentence, the court may enter a money judgment in the amount of 
the proceeds of the offense even though the defendant has dissipated the 
traceable property and has no other funds with which to satisfy the judgment);  

— the entry of a money judgment, like any criminal forfeiture order, is 
mandatory  

• United States v. Blackman, 746 F.3d 137, 143 (4th Cir. 2014) (§ 2461(c) makes 
criminal forfeiture mandatory in all cases; “The word ‘shall’ does not convey 
discretion . . The plain text of the statute thus indicates that forfeiture is not a 
discretionary element of sentencing. . . . Insofar as the district court believed that  
it could withhold forfeiture on the basis of equitable considerations, its reasoning 
was in error.”);  
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• United States v. Newman, 659 F.3d 1235, 1240 (9th Cir. 2011) (“When the 
Government has met the requirements for criminal forfeiture, the district court 
must impose criminal forfeiture, subject only to statutory and constitutional 
limits”); id. (the district court has no discretion to reduce or eliminate mandatory 
criminal forfeiture; overruling district court’s refusal to enter money judgment);   

  

— moreover, pursuant to 21 U.S.C. § 853(p), we can satisfy the money 
judgment by forfeiting substitute assets   

— the forfeiture of substitute assets is mandatory, and can be any property 
the defendant owns, even though it is not traceable to the offense  

• United States v. Fleet, 498 F.3d 1225, 1231 (11th Cir. 2007) (Congress chose 
broad language providing that any property of the defendant may be forfeited as 
a substitute asset; it is not for the courts “to strike a balance between the 
competing interests” or to carve out exceptions to the statute; thus, defendant’s 
residence can be forfeited as a substitute asset notwithstanding state homestead 
and tenancy by the entireties laws);  

  

• United States v. Carroll, 346 F.3d 744, 749 (7th Cir. 2003) (defendant may be 
ordered to forfeit “every last penny” he owns as substitute assets to satisfy a 
money judgment);  

  
• United States v. Alamoudi, 452 F.3d 310, 314 (4th Cir. 2006) (“Section 853(p) is 

not discretionary… [W]hen the Government cannot reach the property initially 
subject to forfeiture, federal law requires a court to substitute assets for the 
unavailable tainted property”);   

  
• United States v. Garza, 407 Fed. Appx. 322, 324 (10th Cir. 2011) (same; 

following Alamoudi); United States v. McCrea, 548 Fed. Appx. 157, 158 (4th Cir.  
2014) (same; there is no exception for the defendant’s residence);  

• United States v. Weitzman, 936 F. Supp.2d 218, 221 (S.D.N.Y. 2013) (there is no 
exception in § 853(p) for the defendant’s IRA account; it may be forfeited as a 
substitute asset);  

  

Limits on criminal forfeiture  
 
The criminal forfeiture statutes allow the court to order the forfeiture of any 
property derived from or used to commit the offense, but because third parties 
are excluded from the criminal case, property that belongs to third parties cannot 
be forfeited   
  

— this is the flip side to the in personam nature of criminal forfeiture  



— we don’t have to prove the property belonged to the defendant; we only 
have to prove the nexus to the offense  

• De Almeida v. United States, 459 F.3d 377, 381 (2d Cir. 2006) (criminal forfeiture 
is not limited to property owned by the defendant; “it reaches any property that is 
involved in the offense;” but the ancillary proceeding serves to ensure that 
property belonging to third parties who have been excluded from the criminal 
proceeding is not inadvertently forfeited);  

  
• United States v. Watts, 477 Fed. Appx. 816, 817-18 (2d Cir. 2012) (following De 

Almeida; property may be forfeited based on its nexus to the offense, regardless 
of ownership; the purpose of the ancillary proceeding is to allow third parties to 
challenge the forfeiture on ownership grounds);  

• United States v. Dupree, 919 F. Supp.2d 254, 274-275 (E.D.N.Y. 2013) (criminal 
forfeiture is not limited to property of the defendant; it reaches any property 
derived from or used to commit the offense; in the case of proceeds, the in 
personam nature of forfeiture is satisfied if the property is the proceeds of the 
crime the defendant committed; older cases such as O’Dell and Gilbert were 
based on former Rule 31(e) which was replaced by Rule 32.2 and are no longer 
good law);   

• United States v. Molina-Sanchez, 298 F.R.D. 311, 312-13 (W.D.N.C. 2014) 
(same);  
  

—  but if a third party has an interest, that interest must be excluded in the 
post-trial ancillary proceeding 

     --- this is the major disadvantage to criminal forfeiture   

— there is, of course, a procedure for forfeiting the property of third parties 
who knowingly allowed their property to be used to commit a crime  

— it’s called civil forfeiture   

Criminal Procedure   

The procedure for criminal forfeiture is set forth in Rule 32.2 of the Federal Rules 
of Criminal Procedure and 21 U.S.C. § 853 (which applies to all criminal 
forfeitures by virtue of 28 U.S.C. § 2461(c));  

1. Include Forfeiture in the Indictment.  
  
2. Preserve the Property Pending Trial.  
  
3. Include the Forfeiture in the Plea Agreement  
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4. Get a Consent Order of Forfeiture   
  
5. If the Defendant Goes to Trial and is Convicted, Establish the Grounds 

for Forfeiture in a Separate Forfeiture Hearing (jury may be waived) 
  
6. Include the Forfeiture Order at Sentencing  
  
7. Deal with Third Parties in the Ancillary Proceeding  

  
Aside from the Eighth Amendment issue, which applies equally to civil and 
criminal forfeiture, and the other issues I’ve already mentioned 
 

─ Such as determining joint and several liability, and severing jointly-
owned property when only one property owner is convicted 

 
The interesting issues in criminal forfeiture cases are these: 
 
1. What is the scope of the Government’s ability to restrain property pre-

trial to preserve it for forfeiture 
  

2. What is the interplay between that authority and the defendant’s Sixth 
Amendment right to counsel – the issue the Supreme Court addressed 
this Term in Luis v. United States 

 
3. What happens if the trial judge does not follow Rule 32.2 and enter the 

forfeiture judgment as part of the defendant’s sentence and instead 
issues the order weeks or months later 

 
4. And what does a third party have to show to vacate the forfeiture order 

on the ground that the property really belonged to her, and not to the 
defendant  


