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Introduction 

This topic involves the issues that arise when a crime is committed in one 
country but the property subject to forfeiture is located in another. 

Among the issues that we should discuss are these: 

1) does a court in the country where the crime occurred have the authority 
to order the forfeiture of property located in another country 
 

─ and what domestic legislation is needed to make clear that the 
court has that authority 
 

2) does that authority exist only in a criminal case, when the defendant is 
subject to the jurisdiction of the court, or can it be invoked even if the 
defendant is a fugitive, or is deceased 
 

3) if the court does have the authority to order the forfeiture of the foreign 
property, does the fugitive have the right to contest it without 
surrendering on the criminal charges 

 
4) does the court in the country where the property is located have the 

authority to enforce a forfeiture order made in another country. 

These questions may sound academic and theoretical, but they are not 

To illustrate how they come up in practice, I am going to talk about two pending 
cases 

 each involves a crime that was committed in the United States, a fugitive 
or deceased person who cannot be prosecuted, and property that is 
located in another country 
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MegaUpload 

The first case is the MegaUpload case 

For those who don’t know it, an international cast of characters, including Mr. Kim 
Schmitz, 

 who changed his name to Kim Dotcom to reflect his view of himself as 
someone who was internet savvy 
 

 set up a file-sharing website on the internet called MegaUpload 
 

 The function of which was to allow users to transfer pirated intellectual 
property such as motion pictures, television programs, and music 
anywhere in the world  
 

 In violation of the owners’ property rights and national copyright laws 

In its heyday, MegaUpload was the largest file-sharing service for pirated 
property in the world 

 Causing losses to copyright holders of more than $500 million 
 

 And earning $175 million in income for its perpetrators 

So where are we: 

 the crime occurred in the US and the victims were in the US but Dotcom 
was in New Zealand and the money representing the proceeds of his 
crime was there and in Hong Kong 
 

 the United States had a basis for charging Dotcom with at least two 
criminal offenses: copyright infringement and money laundering because 
the crimes occurred at least in part in the United States 
 

 that is, the computer servers that he used to transfer the software – and to 
transfer the proceeds of his crime -- were located in Virginia in the United 
States 
 

 in fact, he was indicted in the US 
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 But he resisted extradition and it was clear he would not be coming to the 
US to stand trial anytime soon 
 

 Which meant that the US was not going to be able to get a criminal 
forfeiture order to recover the money in the bank accounts in New Zealand 
and Hong Kong 

Civil Forfeiture Action 

So what to do 

Well one of the key tools that a prosecutor has to recover criminal proceeds 
when a criminal conviction is not possible 

 read: when the bad guy is a fugitive fighting extradition 
 

 is to file a civil (non-conviction based) forfeiture action against the money 
 

 so that’s what the US Department of Justice did 
 

 it filed a civil forfeiture action against the money in the New Zealand and 
Hong Kong banks  
 

 $60 million in Hong Kong, and $15 million in New Zealand and asked 
those countries to restrain the money, which they did 

But Mr. Dotcom and his associates did not take kindly to this action, and they 
opposed the US action in the Virginia court 

 Opposed it, that is, through counsel, without ever appearing in the US 
 

On August 12, 2016, an appellate court in the United States answered those two 
questions 

 United States v. Batato, 833 F.3d 413 (4th Cir. 2016)  

The Issues 

1. Does a court in one country (here, the USA) have jurisdiction to issue a 
civil or non-conviction-based forfeiture order against property in another 
country (such as New Zealand or Hong Kong) 
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2. Can the defendant in a criminal case who is fighting extradition 
nevertheless use the resources of the country in which he refuses to 
appear to defend his property rights 

Jurisdiction  

The jurisdictional question had several parts: 

1. Is there a statute that allows a court to exercise jurisdiction over property 
located beyond the borders of the United States? 
 

 Yes, there is: 28 U.S.C. § 1355(b)(2) 

It says the following in pertinent part: 

“Whenever property subject to forfeiture under the laws of the United 
States is located in a foreign country . . . an action or proceeding for 
forfeiture may be brought [in the district court f for the district in which any 
of the acts or omissions giving rise to the forfeiture occurred] . . .” 

2. Is statutory authority enough?  Are there no limits to the legislature’s ability 
to expand the jurisdiction of the courts? 
 

 There may be limits, but those limits are not exceeded where there have 
been at least “minimal contacts” between the property and the place in 
which the court asserting jurisdiction is sitting 
 

 Here MegaUpload used no fewer than 525 computer servers, all located in 
Virginia, at a cost of tens of millions of dollars to perpetrate the offense 

That was more than enough, the court said, to satisfy the minimal contacts 
requirement and show that the defendants “purposefully availed themselves of 
the privilege of conducting activities in the state.” 

 Whether it would be sufficient if they had used only one server was a 
question the court left for another day 
 

3. Is it necessary to show that the foreign court will enforce the forfeiture 
judgment if one is issued? 
 

 Courts do not typically render meaningless judgments that do not provide 
any remedy 
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 They do not like to engage in spiritual exercises 
 

 But the court said that it was not necessary to show that New Zealand or 
Hong Kong would be able to enforce the judgments 
 

 It was sufficient to show that they had an interest in doing so, as their 
willingness to restrain the bank accounts indicated that they did 

So the court answered the jurisdictional question in the Government’s favor 

 The US court has the power to issue a non-conviction-based forfeiture 
judgment against property overseas 
 

 Whether that judgment will be enforced is up to the courts in the country 
where the property is located 

Fugitive disentitlement doctrine  

That brings us to the second question: 

 can a person who is indicted in a criminal case and is fighting extradition 
intervene in the civil forfeiture action to protect his property interests while 
remaining a fugitive 
 

 the court answered that question too 

First, is there a statute that allows a court to dismiss a claim to property solely on 
the ground that the claimant is a fugitive 

 yes, there is: 28 U.S.C. § 2466 
 

 it’s call the fugitive disentitlement doctrine and provides that a person who 
is charged in a criminal case, but who refuses to enter the US to defend 
the charges, cannot use the courts in the US to defend his property  

Does that statute violate due process in that it deprives a person of his right to be 
heard before he is deprived of his property? 

 No, the statute does not deprive the fugitive of the right to be heard 
 

 It just says that he forfeits that right if he decides to remain a fugitive 
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 He will have every opportunity to be heard in the forfeiture case if he 
decides to surrender on the criminal charges 

What does the Government have to prove for the statute to apply? 

 it must show that the defendant’s reason for not appearing personally in 
the United States is to avoid prosecution 
 

 Mr. Dotcom and his associates claimed that their absence from the US had 
nothing to do with the criminal charges 
 

 They had not been to the US, were comfortable living where they were, 
and simply had no desire to travel 
 

 The court acknowledged that the world is full of homebodies who just like 
to stay home, but that is not a defense 

The Government does not have to show that avoiding the criminal charges is the 
only reason a person has not appeared in the United States 

 it only has to show that that is one of the reasons he is unwilling to travel 
 

 and Dotcom’s battle against extradition in the New Zealand courts was 
strong evidence that avoiding prosecution was one of his reasons for 
staying home 

But Dotcom argued, he has a right under New Zealand law to oppose extradition 

 is it not a violation of international law for one country to prevent a person 
from freely exercising his rights in the courts of another country? 

It may indeed be a violation of international law to do that, the court said, but that 
was not what was happening here 

 the United States was not depriving Dotcom of his rights under New 
Zealand law 
 

 it was merely putting him to the choice of exercising those rights knowing 
that doing so meant that he would be putting himself at a disadvantage 
with respect to his ability to defend his property in a US court 
 

 placing a fugitive in the position of having to make that choice, the court 
said, is not unfair and does not violate international law 



7 

 

So the bottom line is that the appellate court held that the trial court had the 
power to make a forfeiture order against the property located overseas,  

 Dotcom had no right to oppose it as long as he remained a fugitive 
 

 So the court entered a default judgment against the money in New 
Zealand and Hong Kong 

Authority of a court to enforce a foreign forfeiture order 

Now, does a foreign court have the ability to enforce a default judgment issued in 
a non-conviction-based or civil forfeiture case by a court in another country 

 the answer to that was given by the court in the second case I want to tell 
you about 

Abacha 

The case is that of Gen. Sani Abacha, the late military ruler of Nigeria who looted 
$4 billion from his country’s treasury, laundered it through financial institutions in 
the United States, and placed it in bank accounts around the world in the names 
of nominee companies that his family controlled 

 $287 million of that money was traced to bank accounts in Jersey in the 
Channel Islands 

Taking the view that the United States does not want its financial institutions 
used to launder money for kleptocrats in developing countries, 

 And that the US has an obligation to attempt to recover that money and 
return it to the people of the country from which it was stolen  
 

 The U.S. Department of Justice filed a civil forfeiture action against the 
$287 million in the Jersey bank in the district court in Washington DC 
relying on the same jurisdictional statute that was at issue in the 
MegaUpload case 
 

 28 U.S.C. § § 1355(b)(2) 

The money in the bank account was held in the name of one of the Abacha 
family’s shell companies called Doraville 

 So the Government sent notice of the forfeiture action to Doraville with 
instructions on how to file a claim contesting the forfeiture  
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 Doraville received the notice but chose not to file a claim 

 
 So the court entered a default judgment.   

The case in Jersey 

Now, what to do with the default judgment: 

 The judgment has been entered by a court in the US, but the money is still 
in Jersey 
 

 So the US asked Jersey’s assistance 

Acting on behalf of the United States, the Attorney General of Jersey asked the 
Royal Court to restrain the money in the Doraville accounts in anticipation of a 
request by the US to enforce the default judgment.   

 the court made that order, but Doraville sought to have it vacated on the 
ground that the default judgment was not enforceable under Jersey law, 
and on two other grounds as well 

The matter was litigated in the Royal Court earlier this year, and a judgment was 
issued in July 

 The case is Doraville Properties Corporation v. Her Majesty’s Attorney 
General [2016] JRC128, Royal Court, Bailiwick of Jersey, (July 2016) 
 

 The court conducted a three-day hearing, and I had the opportunity to 
serve as the Attorney General’s expert witness on US forfeiture law 

Jersey Court’s Statutory Authority 

There is legislation in Jersey specifically authorizing the courts in that country to 
enforce foreign forfeiture orders  

 I don’t have the text of that statute here, but there is a similar statute in the 
US that allows courts in the US to enforce forfeiture orders from foreign 
courts 

 For example, if a court in Dubai issued a forfeiture order regarding property 
in the US, a court could enforce it under 28 U.S.C. § 2467 if certain criterial 
were met 
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 Among other things, the US Attorney General would have to review the 
order to make sure that it was  

 issued a proceeding in which the rights of the property owner were 
protected 

 issued by a court that had jurisdiction to issue the order 

 not obtained by fraud 

 if the Attorney General is satisfied on those points, the Government will 
apply to a court to enforce the foreign order without relitigating the merits 
of the case 

The legislation in Jersey was similar 

 Doraville’s principal argument, however, was that Jersey law permits the 
enforcement of a foreign forfeiture orders only if the foreign court has 
“found” that the property in question is “tainted property.”   
 

 Because the US judgment was a default judgment, Doraville said, it was 
not based on any “finding of fact” that the property was tainted. 
 

 the court held that Claimant’s reading of Jersey law was too narrow.   

Not to permit the enforcement of foreign forfeiture judgments because no findings 
of fact were made when the parties were in default, the court said, would 
“severely emasculate the scheme for the recognition and enforcement of such 
overseas orders.”    

 All one would have to do to avoid the confiscation of Jersey assets would 
be to ignore the overseas proceedings and let the foreign court enter 
judgment by default. 
 

 That would lead to the counter-intuitive result that judgments entered in 
close cases that were vigorously contested could be enforced in Jersey 
 

 But judgments entered in cases where the evidence was overwhelming, 
such that no one contested the judgment, could not 

Moreover, the court held that Jersey, like other parties to the various multilateral 
mutual legal assistance agreements, has an obligation to give force an effect to 
foreign judgments where it is possible to do so 
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 Giving Jersey law the narrow reading that Doraville was urging would be 
inconsistent with those obligations 

The court also noted that the default judgment should not be considered in 
isolation, but in the context of the facts alleged in the complaint that was filed to 
commence the action 

Those facts were sufficient, the court said, if assumed to be true to support a 
finding that the property in the Jersey accounts was the proceeds of crime 

 and is all that Jersey law requires. 

Other Arguments 

Doraville had two other arguments 

 one was a somewhat technical argument based on US money laundering 
law 
 

 it argued that because US law allows both the criminal proceeds and any 
money commingled with it to be forfeited as property involved in a money 
laundering case, there was no way to know whether the Doraville property 
was being forfeited as tainted property or not 
 

 the court’s response was that tainted property under Jersey law is not 
limited to the proceeds of the underlying crime but includes property used 
to commit a money laundering offense 
 

 and that clean money that is commingled with criminal proceeds is 
property that is used to commit a money laundering offense 
 

 so even if there was some clean money in the Doraville accounts, it was 
tainted by the money laundering offense and thus subject to the 
enforcement of the foreign order under Jersey law 

Finally, Doraville objected that the forfeiture of the assets in Jersey would violate 
the proportionality requirement of Article 1 of the First Protocol of the European 
Convention on Human Rights.   

 The court disposed of this argument in a few words. 
 

 If Doraville had evidence that the property in question included clean 
funds, such that the enforcement of the US judgment would violate the 
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proportionality requirement, it had the opportunity to present that evidence 
in the civil forfeiture case in the US.   
 

 Because it chose not to do so, it would not be heard to contest the 
judgment on that ground in the Jersey court. 

Accordingly, the Jersey court overruled all of Claimant’s objections to the entry of 
the restraining order to preserve the Jersey assets for the benefit of the United 
States. 

Conclusion 

So what do we learn from these two cases: 

That it is possible for a court in one country to make a non-conviction-based 
forfeiture order against assets in another country 

 At least where the assets are derived from a crime that occurred in the 
country where the court making the order is located 

And it is possible for a court in the foreign country where the assets are located, 
to abide by its treaty obligations and enforce that order 

 So that the property may be returned to the country where the crime 
occurred  
 

 And ultimately to the victims of the crime: in this case the people of a 
developing country whose money was stolen by their leader 
 


