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Introduction 

In my experience, every country that has enacted asset forfeiture laws has 
included a requirement  

 either in the legislation itself, or in the cases decided in the constitutional 
court  

 that the forfeiture must be at least roughly proportional – or not grossly 
disproportional – to the gravity of the underlying offense 

There is a lot of confusion, however, as to how to measure proportionality and 
how it applies in particular circumstances  

I’m going to start with property subject to forfeiture because it was used to 
commit an offense 

 And talk about the factors that the courts in the US have looked to when 
determining if the forfeiture violates the proportionality rule 

Then we’ll talk about the forfeiture of the proceeds of the offense, and whether 
such a forfeiture can ever be considered disproportional to the crime 

Facilitating Property  

Suppose a person uses his truck to smuggle drugs, his bank accounts to launder 
money, or his business to finance terrorism 

 What criteria should a court apply to determine if the forfeiture fits the 
crime? 

First, there must be factual nexus between the property and the crime 

 We call this the substantial connection requirement  

 That is, the connection between the property and the crime must be more 
than a coincidence, a random event, or minimal and insignificant 
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If someone uses his truck to move 10 loads of drugs over a period of 2 years, 
that would be a substantial connection  

 But if he was found driving with a single gram of heroin on a single 
occasion, and it was for his own use and not for distribution, the use of the 
truck might be considered minimal and insignificant 

If someone uses his residence to store contraband of some kind, and to plan 
meetings among his co-conspirators, the use of the house in the commission of 
the crime might be considered substantial 

 But if he just happened to be at home when he made a single call on his 
mobile phone to set up a meeting among conspirators, and the meeting 
occurred somewhere else, the connection between the house and the 
crime might be considered coincidental  

So, finding a substantial factual connection between the property and the crime is 
a threshold consideration 

 If the connection is incidental or fortuitous, the forfeiture of the property 
would be considered improper 

 But that is not the end of the inquiry 

 The connection between property and a crime may be substantial, yet the 
forfeiture of the property may be disproportional based on other criteria 

Gravity of the offense 

One factor, of course, is the seriousness of the crime 

 If someone uses his business to commit a minor offense, like failure to 
keep proper employment or tax records, the forfeiture of the entire 
business might be considered disproportional to the crime 

 But if uses the business to finance terrorism, it might not 

In the leading case on this point in the US, United States v. Bajakajian, a traveler 
was attempting to leave the US with $350,000 in cash concealed in his suitcase 

 The money, however, was not derived from any crime 

 Rather, the only offense was the traveler’s failure to declare the currency 
on a Customs form 
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 The Supreme Court held that this crime was too minor to justify the 
forfeiture of the entire $350,000 

 United States v. Bajakajian, 524 U.S. 321, 323 (1998) (full forfeiture of 
unreported currency in a CMIR case would be “grossly disproportional to the 
gravity of the offense” unless the currency was involved in some other criminal 
activity); 

But how do we measure the seriousness of the offense? 

 Is it the maximum sentence that could be imposed, in terms of the time in 
jail, or in terms of the maximum fine? 

 Would a forfeiture be considered disproportional to the offense if the 
maximum sentence for that crime was only 60 days in jail, but not 
disproportional if the maximum sentence was 10 years? 

Or should we look to the sentence that was actually imposed? 

 If the forfeiture would have been OK if the defendant had been sentenced 
to the maximum of 10 years in jail, does it become disproportional if the 
court decides to sentence the defendant to only 60 days? 

Or should we look to the harm done to the victim? 

 If the defendant uses his business to commit fraud but the victims recover 
their money, is the forfeiture less proper than if, in the same case, the 
victims lost $1 million  

Or is it the culpability of the particular defendant that matters? 

 That is, could the forfeiture of the same property for the same crime be 
proportional if the property belongs to the ringleader who planned the 
crime and directed its operation,  

 But disproportional if the property belonged to a minor player who had a 
less significant role in the offense 

 Or it belonged to a person who had no role in the offense at all, but just 
agreed to allow his property to be used to commit it 

Courts in the US have looked to all of these factors 

 For example: 

 United States v. 7046 Park Vista Rd., 537 F. Supp. 2d 929, 941-42 (S.D. Ohio 2008) 
(forfeiture of residence where defendant used video equipment to record himself 
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spanking a naked child is not excessive because the offense is “extremely serious” 
and because the privacy of the home was “crucial” to defendant’s ability to commit 
his crime undetected), aff’d, 2009 WL 2514072 (6th Cir. Aug. 19, 2009); 

 von Hofe v. United States, 492 F.3d 175, 182 (2d Cir. 2007) (establishing a 3-part 
test including 1) the seriousness of the crime, measured by the punishments 
available and other factors; 2)  the nexus between the property and the offense, 
including the deliberate nature of the use and temporal and spatial extent of 
the use; and 3) the culpability of each claimant);  

 United States v. One Parcel…35 Ruth St., 2008 WL 4005299, *3 (D. Conn. Aug. 25, 
2008) (forfeiture of drug dealer’s residence not grossly disproportional in light of the 
gravity and duration of the offense and the central role of the property as the 
place where drug sales occurred and drugs were stored) 

Value of the property  

Another factor is the value of the property  

 If someone launders $10,000 in fraud proceeds by commingling it with 
another $10,000 in untainted money, it might not be disproportional to 
forfeit the entire $20,000 on the theory that he used the clean money to 
conceal or disguise the dirty money 

 But if he laundered the $10,000 in fraud proceeds by commingling it with a 
million dollars in clean money, the forfeiture of the million dollars might be 
considered disproportional 

But using the value of the property as a factor can be problematic 

 Suppose two people commit exactly the same crime – say, robbing a bank 
– using a vehicle as the get-away car 

 One person uses a new Mercedes convertible worth $80,000 

 The other person uses an old pick-up truck with peeling paint and bald 
tires 

 And suppose they both stole $5,000 from the bank 

Is it fair to treat them differently?  Is it fair to treat them the same? 

 The person with the new Mercedes would argue that its disproportional to 
take an $80,000 car as punishment for stealing $5,000 



5 

 

 The person with the old truck would say that it’s wrong to take his truck 
because he’s poor and can’t afford a better ride, while letting the rich guy 
keep his Mercedes 

Effect of the forfeiture on the property owner 

The question that last issue raises is whether we should take into account the 
effect of the forfeiture on the property owner, given the nature of the property and 
his personal circumstances  

 Is the forfeiture disproportional if, all other things being equal, it results in 
an indigent person’s loss of his only means of transportation, his home, or 
the last $1,000 in his bank account 

 But it would not be disproportional if the defendant was wealthy, had many 
vehicles, and owned two other houses? 

 United States v. 817 N.E. 29th Drive, Wilton Manors, 175 F.3d 1304, 1311 (11th Cir. 
1999) (the personal characteristics of the owner, the character of his/her property, 
and the value of any remaining assets are irrelevant); 

 United States v. Dicter, 198 F.3d 1284, 1292 n.11 (11th Cir. 1999) (forfeiture of a 
medical license is not unconstitutionally excessive; the personal impact of the 
forfeiture on a specific defendant is not one of the factors the court considers in 
determining if a forfeiture is excessive under Bajakajian); 

 United States v. Neto, 2007 WL 5209427, *1 (1st Cir. Jan. 6, 2007) (district court did 
not err in declining to take the effect of the forfeiture of the residence on 
defendant’s family and the fact that he used only a portion of the property to harbor 
an illegal alien into account in its Eighth Amendment analysis); 

 United States v. One Residential Prop.…325 Skyline Circle, 534 F. Supp. 2d 1163, 
1169 (S.D. Cal. 2008) (court considers factors beyond those set forth in Bajakajian 
but rejects them on the merits; organic farmer – an educated person – will be able to 
earn a livelihood in other ways if his farm is forfeited); 

 United States v. Katz, 2010 WL 4627872, *1 (1st Cir. Nov. 15, 2010) (that paying a 
money judgment equal to defendant’s drug proceeds would impose a serious 
financial burden is not a basis for finding the forfeiture to be “excessive”); 

Proceeds 

So far, we’ve been talking about the proportionality issue with respect to property 
used to commit the crime 

 What about property that constitutes the proceeds of the crime 
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 Can the forfeiture of the actual proceeds ever be disproportional to the 
offense? 

 If someone steals $100,000, how could it be considered disproportional to 
make him give up the $100,000 in stolen money? 

Generally, our courts agree that the forfeiture of the actual proceeds of the crime 
can never be disproportional to the offense 

 But there are some issues 

Suppose the person made a false application for a loan, borrowed $100,000 that 
he should have been able to borrow, but paid it all back 

 The $100,000 was the proceeds of the false loan application (bank fraud) 

 But would it be disproportional to the offense to make him forfeit another 
$100,000? 

Suppose a person sold $500,000 worth of drugs but the money is all gone 

 He spent it on wine, women and song 

 The law might allow the court to order the defendant to pay a $500,000 
judgment and to forfeit a substitute asset  

 But suppose that meant that the defendant would be in debt the rest of his 
life, unable ever to earn any money for fear that the Government would 
take every paycheck that he received until it recovered its $500,000 

 Would it make a difference if instead of having made his money selling 
drugs, he made it stealing money from investors in a Ponzi scheme, and 
the victims were still demanding to be reimbursed? 

Or suppose two people join together to commit a crime – say, the owner and the 
employee of a business submitting false bills to an insurance company – and one 
pocketed all the money and the other got nothing for his efforts except that he 
kept is job as the other guy’s employee 

 Would it be disproportional to recover the proceeds entirely from one of 
them and not the other 

 Should the minor player be made to pay anything at all? 

The Remedy 
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As you may have guessed, there are no easy answers to these questions 

 Our courts have been all over the place trying to strike the right balance on 
a case-by-case basis, determining which factors fit the circumstances of a 
particular case and which do not 

One thing they do agree on: the forfeiture does not have to be precisely 
proportional to the offense 

 A forfeiture is excessive only if it grossly disproportional to the crime 

 That is an important point because it allows courts a high degree of 
discretion and flexibility in resolving proportionality issues 

 We don’t have any cases where someone successfully argued that a 
forfeiture was disproportional because he used a $20,000 car to sell 
$19,000 worth of drugs 

In all events, if the court does find the forfeiture to be grossly disproportional, the 
remedy is not to eliminate the forfeiture altogether, but to reduce it so that what is 
forfeited is proportional to the offense 

 United States v. Castello, 611 F.3d 116, 120-21 (2d Cir. 2010) (criminal forfeitures 
are mandatory, limited only by the Excessive Fines Clause of the Eighth 
Amendment; thus, a court must enter a forfeiture order equal to the maximum 
authorized by statute, reduced only by the minimum necessary to avoid the 
Eighth Amendment violation); 

 

 

 


