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prompt post-seizure hearing, see section 985(€): ..........cc.occeriiiiniiniini .. 138
3. Remedy for seizure without exigent circumstances:.............ccocceiiiiiiniiiennicnn 138
4. Remedy for failure to establish probable cause at the section 985(e) hearing.......... 139
F.Issues at GOOG NEAMNNG: .........cociuiiiiiiiieieeee ittt e e e s et e e 139

1. Pre-CAFRA cases: At a Good hearing, the only issue is whether the Government has
made a showing of probable cause that supports issuance of an arrest warrant in rem:

139
2. CAFRA codified Good at section 985(d)(1)(B); at a preseizure Good hearing under the
statute, the Government must establish probable cause:.........c.ccccccciiiiiiiiiiniiin, 139
G.  INterloCULOrY @PPEAL ...coi it 140
H.  Remedy for Good VIolation: ............cccciiiiiiiiiiiiii e 140
1. The Eighth Circuit requires dismissal of the forfeiture case:.............c...ccocieiiiin 140
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2. The majority rule is that the claimant is entitled to return of rents and profits; illegally
seized evidence may be suppressed, but case need not be dismissed................ ... 140
3. Disgorgement of rents/compensatory damages:............ccceeiiiiieieniiiiinnneeneee 141
4. Rule 60(b) motion may be used as the vehicle to recover damages resulting from |Good
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VIl. Pretrial Restraining Orders ......cocovuciiieeienneniniennnstistesienenenisssss e sssssnefoasnsasasasenes 142
A. 18 U.S.C. § 983(j) authorizes the issuance of pretrial restraining orders in civil forfeitt1 re cases: 142
1. Section 983(j) is textually similar to 21 U.S.C. § 853(€): ...oovvvreiereiiiiieie, .. 142
2. Under Section 983(j)(1)(B) and (2), the order may be issued prior to the
commencement of a forfeiture action. ..........ccccooe ... 143
3. A post-complaint restraining order remains in effect through trial:........................ .. 143
B. The standard for issuing a restraining order:.............ccccooviiiniiiiniiiee e 143
C. Whether pre-restraint or post-restraint hearing is required follows case law for sectjon 853(e)
FESITAINING ONIEIS. .. .eiieeiieiiiiree ettt e s a e s e e s et a st 143
D. Issuance/denial of restraining order is appealable under 28 U.S.C. § 1292: ..........l.cooeen 143
E. Hearsay is admissSible:......ccoooviiiiniciiiiiiiiii i 143
F. Probable cause may be based on circumstantial evidence: ............cccccooeinnc b 143
G. Property of a third party may be restrained: ..............ccoooi 144
H. Enjoining the illegal activity: ..........cccccoviviiiiiiinii e 144
|, Application to foreign assets: ............cccoviiiiiiiiiiii 144
Jo COMBMIPL. e e e 144
VIIl. Judicial Forfeiture: Claim, Complaint, and Claim & ANSWEr......ueeerrerreiiiciinnnnicesiadinnnnneinnnnne 145
A. Civil forfeiture actions are governed by the procedures in Section 983 and Rule G:................... 145
B. Filing a claim in the administrative forfeiture proceeding—18 U.S.C. § 983(a)(2): ......{.cccoevvenn 145
1. A claim must be filed by the date specified in the written notice sent by the seizing
agency, or if no notice is sent, within 30 days of the last date of publication of the
notice, see section 983(2)(2)(B):......ccvvverremeriiiiiriiiiiiieie e ... 145
2. The claim is “filed” on the date it is received by the seizing agency: ..................... ... 146
3. Application of the mailboxX FUIE: ...........coviiiiiiii ... 147
4. The time for filing a claim may be equitably tolled for good cause:........................ .. 147
5. A claim is properly filed once the seizing agency commences the administrative
forfeiture proceeding by sending notice; claims filed before the proceeding commences
ArE PrEMALUIE ....c.veeeeiieenreeiee ittt .. 147
B. Contents Of the CIaIM: .. .ccoiviieciiiirerr e e e s e e e e e s e e e e ... 148
7. The cost bond is abolished, see section 983(a)(2)(E). ......cccevvmmeriiiiiiieninciieennnd ... 149
8. A remission petition is not the same as a claim under § 983(a)(2): ........cc.cccovvn] ... 149
9. Fifth AMendmMENt ISSUES: .....evereiiiiiiiiiierierecieiii e ... 150
10. The Government has no obligation to tell the claimant that his claim is defective:|... 150
C. Time for filing a complaint—18 U.S.C. § 983(a)(3): ..veceieiiieiniiiiiii i 150
1. The Government has 90 days from the filing of the claim to file a complaint, include the
property in an indictment, or return the property, see section 983(a)(3): .eeveereenenn. ... 160
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2. The filing of any claim will trigger the 90-day deadling: ...........cccooivniiinnins 151
3. The deadline may be extended by the court for good cause, by agreement of the

parties, or may be equitably tolled: ... 151
4. The motion for extension of time maybe filed ex parte: ... 152
5. When the 90 days begins and ends:...........ccccuiiiiiiiiiiirinniin 162
6. Claimant may not artificially shorten the deadline by filing a claim before the seizing

agency SENAS NOLICE: ......c.ooceiiiiiiiiii i 165
7. The 90-day deadline applies only if a valid and timely claim is filed: ........................ 155
8. EQUItabIE tOllINg: .....eeeeeeeiiieieiete et 156

If there is a bona fide dispute as to whether the claim filed in the administrative forfeiture
proceeding was valid and timely, the 90-day period for filing the complaint should be
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9. The 90-day deadline does not apply'if the claimant chooses to file a remission petition
With the SEIZING BGENCY:....eiciviieiiieitee et sb e 168

10. Under Section 983(a)(3)(B), if the Government does not commence a judicial forfeiture
action within the 90-day period, it must release the property “pursuant to regulations

promulgated by the Attorney General.” ... 158
11. Consequences of missing the 90-day deadline: the “death penalty” for civil forfeiture:
159 '
12. Rule 41(g) motion is the remedy for seeking return of property if the Government
misses the 90-day deadling: ..........ccocveiiiiiiiiiiiiiic e 159

13. Government's failure to file a complaint within 90 days does not give the claimant the
right to the return of the property where the Government has an independent basis for

FEtAINING T oo e 160
14. The 90-day deadline is not jurisdictional: ..............cccoviiii s 160
15. Missing the 90-day deadline has no effect on criminal forfeiture: ............................. 160
16. Under pre-CAFRA law, there was no filing deadline; the only consideration was
whether a delay in filing the complaint violated due process:..........cc.cccoevenininene 160
17. Time for filing complaint if there was no administrative forfeiture: ............................ 162
18. The Government has the option of switching to criminal forfeiture within the 90 days or
filing parallel civil and criminal cases, see sections 983(a)(3)(B) and (C): ................ 164
19. Filing the complaint under seal: ............cccccoiniiiiiiiiii 166
20. Filing a new complaint after a timely complaint is dismissed: ............cccooneienin 166
D. Content and format of the complaint—Rules G(2) and 10(b):...........cooiiiiiiiiiiiie, 167
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2. The statutory basis for the forfeiture: ... 167
3. Where the property was seized and is located:............cc.coviiniiinns 168
Rule G(2)(d) provides that the complaint must specify the location where the property was
seized and, if different , its location when the complaint was filed: ........................... 168
4. Statement Of faCtS . ...coviv i e 168
Rule G(2)(f) codifies the case law under the old “particularity requirement” in former Rule
E(2)(a). See cases cited infra under Motion to Dismiss the Complaint.................... 168
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5. The format of the complaint is governed by Rule 10(b):.......ccccccovvviiiiiiininnnin . 168
6. Criminal convictions in related cases may be cited: ... ... 168
7. What the complaint need not contain:..........cocoiviimmiiriiiii ... 168
E. Arrest warrants in rem—RuUle G(3): ....coooiriiiiiiei e 169
1. At the time a complaint is filed, the court issues a warrant for the arrest of the property
in rem, pursuant to Supplemental Rule G(3) (formerly Rule C(3)):.....c..cccoverniinild ... 169
2. Under former Rule C(3), the Clerk issued the warrant based solely on the complaint
and with a finding of probable cause:..........ccccociiiiiiiiin . 169
3. Under Rule G(3)(b), no probable cause finding is needed if the property is already in
tl;nz 9Government’s control; otherwise the court must make a probable cause finding:
4. The arrest warrant requirement does not apply to real property cases, or cases where
the property is subject to a judicial restraining order; see 18 U.S.C. § 985(c)(3); Rule
(€16} 1€ ) T OO RO PO OO ... 169
5. The arrest warrant must by served “as soon as practicable”; Rule G(3)(c):........... ... 169
B. SEIVICE Of PIrOCESS: ..iiiiiieetieiiiie ettt e e e s e ran e e e ... 170
7. Service of arrest warrant in another district:...........c.oooiiiiiiiiii .. 171
8. Service of arrest warrant in a foreign country:........c.oooeeiiiiiiiii, 171
9. Default Judgments:........coueviiieiiiniii 71
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1. Subject matter JurisdiCtion:............cccoviiiiiiiiii 172
2. 10 rem JURSAICON: ...vvieiiiieeiee e .. 174
3. Intangible Property: ... ... 176
4. Adoptive forfeitures and concurrent jurisdiCtion:............ccoevvvieviis . 176
5. In rem jurisdiction over property located abroad: ..............c.coccoiiiiiii ... 181
6. Retroactive application of amendments to section 1355: ..........ccccovieiiniiiniinnns .. 182
7. Court does not lose in rem jurisdiction when property is moved or changed in form: 182
8. Conversion of cash to another form: .........oooiiiiiiiiiii i, .. 183
9. Inrem jurisdiction over a substitute res:............ccco .. 183
10. An appellate court has no jurisdiction over the appeal if the property has been sold and
no provision was made for treating the proceeds of the sale as a substitute res:..|.. 184
11. Effect of the dismissal of the complaint or denial of forfeiture:....................cc.oeiee. .. 184
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Venue for filing a civil forfeiture action is governed by 28 U.S.C. §§ 1355(b)(1) and 139%(b) and 21
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2. Where the offense occurs in multiple districts, the forfeiture action may be brought in
any one of theM:.......cooiiii s ... 186
3. The venue statutes are concerned only with filing in the proper district, they make no
distinction between divisions in a district:.............coooiiiiiiii ... 187
4. Property located abroad: .........c..ccccooviiiiiiiiiie ... 187
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5. The Government may not create venue by transferring property from one district to
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6. Change Of VENUE: .......couioiiiiiiiiiiecce et 188
H. Sending notice to potential claimants: ............ooeoriiin 189
1. Publication and dir€Ct NOLICE: ........eeieieiiiiiieiiiriiritr it rr e e s 189
2. Manner of SENdING NOICE: ......c.eeeceiriieiriiiiii s 190
3. Persons entitled t0 NOtICE: ... .....oeiieiiriiniiieiiiieiriirir e 190
4. Duty to try to locate potential claimants:..........ccc.ooiiiiciii 191
5. Actual notice (Rule G(4)(D}(V)): cevrerirrmiiiiiiiiiiirie e 191
Just as in administrative forfeiture cases, the courts are divided as to the requirements of
the ‘actual notice’ exception to the notice requirement:............c.ccooiiiiniinn 191
6. Sending notice to claimant’s attorney: ..o 192
7. Contents of the NOLICE: ......coooei it s 193
|. DEfault JUAGMENES: ....ooouvieiiieiie ettt et 193

Once the period for filing a claim and answer expires, the court may enter a default
judgment against any person who was sent proper notice but did not file a claim.... 193

1. Courts typically grant a default judgment based on a finding that the Government
complied with the notice requirements in Rule G(4) and no one filed a timely claim: 193

2. The court must also have in rem jurisdiction pursuant to Rule G(3): .........c.cccoceeen 195
3. Default judgments avoid the waste of judicial resources that would occur if the
Government had to litigate without an opponent:..............ccooiii 196
4. But some courts review the facts to see if they are sufficient, if true, to establish a
factual basis for fOrfEItUre:...........ooovirieiieiieeicie e 196
Courts holding that the Government must satisfy the preponderance of the evidence
standard to obtain a default judgment:............coooiiii 198
5. Court may also consider due process ISSUES: ..........cccveimrmireiiienncineein 199
6. Court may also enter default judgment if the only claim is dismissed:..................... 199
6 B1ugtga default judgment is not appropriate if the claimant has filed a claim and answer:
7. Getting a default judgment under Rule 55 is a two-step process:............ccoceevviennne 200
8. Setting aside a default / Rule 60(b):........oooviimiiiiiii 201
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9. Only parties are entitled to notice of a motion for a default judgment: ..................... 203
10. Pro Se ClaimantS: .........ooiiiiiiiiiiiii e 203
11. Entering default judgment as to some assets but not others:...............c..ccoon 203
J. Standard for Filing a Complaint under Rule G(2)(f): ..ot 204

1. Rule G(2)(f) provides that the complaint must allege sufficient facts to support a
reasonable belief that the Government will be able to meet its burden of proof at trial.

204
2. The purpose of the requirement is to ensure that the Government has sufficient facts to
justify holding the claimant’s property pending a decision on the merits:.................. 206
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