
Money Judgments / Facilitating Property / Double Counting 
 
The money that a drug dealer used to acquire drugs is forfeitable as facilitating 
property, and if it is no longer available, he may be required to pay a money 
judgment in the amount of the missing money. 
 
But if the Government recovers and forfeits the drugs that the dealer purchased, 
forfeiture of both the drugs and the purchase money would constitute 
impermissible double counting.  
 
United States v. Young, 330 F. Supp.3d 424 (D.D.C. 2018). 
 
D.D.C. * ATF agents executed a search warrant at Defendant’s residence and 
recovered two kilograms of heroin, guns and ammunition, and other materials 
associated with drug trafficking.  When Defendant was convicted of possession 
with intent to distribute, the court ordered him to forfeit the heroin and the other 
items, but it denied the Government’s request for a money judgment in the 
amount of $180,000, which was the amount Defendant paid to acquire the 
heroin. 
 
 The Government’s theory was that the money used to buy the heroin 
facilitated the offense, and as it was unavailable for forfeiture due to Defendant’s 
act, the Government was entitled to a money judgment in that amount. 
 
 The court accepted the Government’s argument that a money judgment 
may be imposed when facilitating property is no longer available for forfeiture, 
and it did not disagree with the characterization of the $180,000 in purchase 
money as facilitating property.  But it held that the forfeiture of both the purchase 
money and the drugs that were purchased would constitute impermissible double 
counting. 
 
 Money judgments are appropriate, the court said, where neither the 
forfeitable property nor property traceable to it are available.  For example, if a 
defendant uses a computer to facilitate the distribution of child pornography but 
disposes of the computer before he is convicted, and he has no property 
traceable to it, he may be ordered to forfeit a substitute asset or pay a money 
judgment equal to the value of the missing computer.   
 

But here, the court said, the property acquired with the $180,000 – i.e., the 
two kilos of heroin – was available for forfeiture, and the Government is not 
entitled to both a money judgment for the value of the missing facilitating property 
and the property traceable to it. 



 
The purpose of a forfeiture money judgment, the court argued, is to make 

sure that a defendant does not benefit economically from his offense.  Thus, if 
the defendant once had property that was subject to forfeiture but disposed of it, 
he remains liable to forfeit something of equal.  But if the defendant has property 
traceable to the missing asset, the Government may forfeit that asset or request 
a money judgment, but it is not entitled to both.  The forfeiture of one or the other, 
the court concluded, imposes the economic penalty on the defendant that the 
criminal forfeiture judgment is designed to impose, and the Government is 
entitled to nothing more. 

 
The Government protested that the two kilos of heroin were contraband, 

and that the forfeiture of contraband imposes no pecuniary penalty on a 
defendant because it deprives him of nothing that he has any right to possess.  
But the court held that just because Defendant had no right to possess the heroin 
does not mean that it had no value to him.  Indeed, from Defendant’s point of 
view, forfeiture of the heroin deprived him of a valuable asset. 

 
Accordingly, the court held that the Government was not entitled to the 

forfeiture of both the drugs that Defendant illegally acquired and the money that 
he paid to acquire them and thus denied the request for the $180,000 money 
judgment.  SDC 

 
Contact: AUSA Christopher Macchiaroli  
 
Comment: This opinion is thoughtful and well-reasoned, but I cannot agree with 
the court’s conclusion.  Even if one accepts the notion that money judgments are 
imposed to prevent a defendant from benefiting from his crime by disposing of 
his tainted property before it is forfeited, and that given that rationale the 
defendant may be punished only once – by forfeiting the value of the missing 
property or property traceable to it, but not both – it does not follow that the 
forfeiture of something the defendant has no right to possess, such as two kilos 
of heroin, constitutes an impermissible second punishment. 
 
To use the court’s child pornography example, I agree that if the defendant who 
used his computer to distribute the pornographic images traded the computer for 
another one, or sold it for cash, the Government could not recover both the new 
computer (or the cash) and obtain a money judgment for the missing computer.  
See United States v. Hawkey, 148 F.3d 920, 928 (8th Cir. 1998) (Government 
may forfeit property traceable to the offense or a money judgment for the value of 
the proceeds, but not both).  But if he had traded the computer for a new set of 
pornographic images, the forfeiture of those images – valuable as they might be 
to the defendant – would not satisfy the purposes of the forfeiture statute and bar 



the Government from seeking a money judgment or substitute assets equal in 
value to the computer that the defendant traded away. 
 
The point is that disposing of forfeitable property by exchanging it for something 
no one has a right to possess is the equivalent of exchanging it for something 
that has no value at all, or of spending it on wine, women and song, in which 
case the defendant should remain liable to forfeit the value of the forfeitable 
property.  SDC 
 
 

International Money Laundering / IEEPA / Default Judgment  
 

The standard for granting a motion for a default judgment is whether the 
Government has satisfied the pleading requirements in Rule G(2) – including the 
“reasonable belief” standard in Rule G(2)(f) – and has complied with the notice 
requirements in Rule G(4). 
 
It is a violation of Section 1956(a)(2)(A) for a foreign entity, acting as a front for a 
North Korean entity, to use US banks to transfer money from the US to China in 
violation of IEEPA. 
 
United States v. $1,071,251.44 of Funds Associated with Mingzheng 
International Trading Ltd., 324 F.Supp.3d 38 (D.D.C. 2018). 
 
D.D.C. * The Government filed a civil forfeiture action against $1.9 million in six 
US bank accounts used by a Chinese company to move money through the US 
financial system on behalf of an entity in North Korea.  The complaint alleged that 
the North Korean entity was barred from using banks in the US by the Office of 
Foreign Asset Control (OFAC), and that the Chinese company was acting as a 
front for the North Korean entity.  Accordingly, the complaint alleged that the 
funds were forfeitable as the proceeds of an IEEPA violation and as property 
involved in international money laundering. 
 
 When no one filed a claim to the funds, the Government obtained a default 
from the Clerk of the Court pursuant to Rule 55(a) and moved for a default 
judgment pursuant to Rule 55(b).   
 
 Turning first to the procedure for granting a default judgment, the court 
declined to accept the Government’s view that it was sufficient to show that it had 
filed a complaint and complied with the notice requirements in Rule G(4).  To the 
contrary, the court held that the Government also had to show that its complaint 
complied with all of the pleading requirements in Rule G(2), including the 
requirement in Rule G(2)(f) that that complaint contained sufficient facts to 



support a reasonable belief that the Government would be able to establish the 
forfeitability of the property at trial. 
 
 At the same time, the court declined to follow the minority of cases 
requiring the Government to establish the forfeitability of the property by a 
preponderance of the evidence at the default stage.  To obtain a default 
judgment, the court said, it is only necessary for the Government to satisfy the 
pleading standards; it is not necessary for it to prove its case.  Accordingly, 
because the standard for filing a complaint is the “reasonable belief” standard in 
Rule G(2)(f), that is the only requirement that the Government is required to 
satisfy to obtain a default judgment. 
 
 Turning to the substance of the complaint, the court noted that it is a 
violation of IEEPA for any US person to provide financial services to an entity 
designated as a “Specially Designated National.”  Moreover, it is also a violation 
of IEEPA for a foreign person to cause a US person – such as a US bank -- to 
provide financial services to such an entity.  Finally, it is a violation of the 
international money laundering statute, 18 U.S.C. § 1956(a)(2)(A), for a foreign 
person to cause a US bank to transfer money into or out of the United States in a 
way that violates IEEPA. 
 
 Here, the complaint alleged that the Chinese company, acting as a front for 
a North Korean entity designated as a Specially Designated National, used 
correspondent accounts at US banks to move money through the US to China.  
Taking the allegations in the complaint as true, the court held that they satisfied 
the reasonable belief standard. 
 
 So, the motion for a default judgment was granted.  SDC 
 
Contact: AUSA Zia Faruqui 
  
Comment: There is a wide disparity in the standards that the courts apply to 
entering default judgments in civil forfeiture cases.  Some – perhaps a majority – 
require only that the Government show that it complied with the notice 
requirements in Rule G(4) and that no one filed a timely claim.  Others hold that 
the Government must also show that its complaint satisfies the pleading 
requirements in Rule G(2).  Finally, a small number of courts hold that a default 
judgment will not be issued unless the Government establishes the forfeitability 
of the property by a preponderance of the evidence. 
 
The court in this case rejects the two extremes of the spectrum and adopts the 
middle view.  Of all the cases to discuss this issue, this decision is perhaps the 
most detailed and well-reasoned.  The cases are collected at Section VIII.I of the 



Civil Forfeiture Case Outline.  SDC 
 


