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Sarah Villanueva:

Perfect. Today's Thursday, February 10th, 2022 at 12:00 PM, eastern time. Good
afternoon and welcome to our web briefing of the South Carolina Advisory
Committee to the U.S. Commission on Civil Rights. This briefing is being
recorded. Present at today's call are staff of the Commission and members of the
South Carolina Advisory Committee. There might also be members of the public
on the line who will remain in a listen-only capacity until the end of the briefing.
I will now take a quick roll call based on what I see on the participant list for the
South Carolina Advisory Committee. From the Committee, we have Ted Mauro.
And committee members, we have Daniella, we have John, Silverben, as well as
Mark. Have I missed anyone else on the line? Oh, we have Miles.
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Barbara de La Viez:

Miles and Mathieu.
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Sarah Villanueva:

Miles and Mathieu. Great.
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Barbara de La Viez:

Anybody else? Okay.
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Sarah Villanueva:

Perfect.
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Barbara de La Viez:

Thank you Sarah.
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Sarah Villanueva:

Of course. Now it is my pleasure to turn the meeting over to Chair, Ted Mauro.
Please go ahead.
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Ted Mauro:

Good afternoon, everyone. Good afternoon and welcome. My name is Ted
Mauro, and I am Chair of South Carolina Advisory Committee to the U.S.
Commission on Civil Rights, and I call this web hearing to order. The U.S.
Commission on Civil Rights is an independent bipartisan agency of the federal
government, charged with studying discrimination or denial of equal protection
of the laws because of race, color, religion, sex, age, disability, or national origin,
or in the administration of its justice. The Commission has advisory committees
in each of the 50 states and the District of Columbia. These Committees are
comprised as volunteers who serve without compensation, to advise the
commission on relevant information concerning their respective states. This is
the third web hearing of the Advisory Committee and its effort to examine civil
asset forfeiture in South Carolina. Today, we are continuing our examination
with two speakers.
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Ted Mauro:

I would like to share at the onset, this meeting is being recorded for the public
record and the web hearing recordings will be available on our public database.
Towards the ends of the meeting, if you're interested in offering public comment,
following the question and answer session, please raise your hand by hovering
your mouse at the bottom of the screen and clicking the happy face button, then
raise your hands, or you could type in the chat to let the staff know. We'll add
you to a list and we will announce your name. We will now begin our web
hearing with a testimony of Stefan Cassella, a former federal prosecutor, and now
the CEO of Asset Forfeiture Law, LLC. I want to remind everyone that our Q&A
is scheduled for after all the presentations are made. Counselor?
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Stefan Cassella:

All right. Shall I begin?
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Ted Mauro:

Yes, sir.

43
44
45
46
47
48
49
50
51
52
53
54
55
56
57

Stefan Cassella:

Well, thank you very much, Mr. Chairman. My name is Stef Cassella, and I want
to thank you for the opportunity to present my views today on this question. By
way of background, I was a federal prosecutor for 30 years and I specialized in
asset forfeiture and money laundering under federal law. I had the opportunity to
teach these subjects many, many times at the National Advocacy Center at the
University of South Carolina in Columbia. In fact, I spent so much time in
Columbia at one point that my wife thought I had another family down there. So
I'm very much interested in what happens in Columbia, I love the city and I miss
it. Since my retirement from the federal government, I have continued to work
with other governments around the world, with law enforcement agencies in
numerous countries, in the implementation and development of civil asset
forfeiture laws and criminal forfeiture laws that are based on the U.S. model. And
I've written a treatise on the application of the forfeiture laws and have testified
as an expert witness for the government and for defendants in cases in the United
States and in foreign courts.
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Stefan Cassella:

So, I offer myself up as someone who can be a resource to you on this question,
and I hope that after my remarks, I'll be able to answer all your questions. I want
to start off by my making two key points, just in terms of the context on which
we have the discussion of civil forfeiture. First, civil forfeiture is not an obscure
law enforcement tool at the fringes of the legal profession. It is an essential law
enforcement tool that has been adopted throughout the world. Virtually all of the
English common law countries have civil forfeiture statutes. Many civil law
countries have adopted civil forfeiture statutes. And the rest of the world it's
called something else. It's called non-conviction based forfeiture, but it's the same
thing. We call it civil forfeiture. They call it non-conviction based forfeiture.
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Stefan Cassella:

If you look at the recommendations of the Financial Action Task Force on
international money laundering and terrorist financing, if you look at the
conventions adopted by the United Nations, the convention against corruption,
the convention against transnational crime, the convention on terrorist financing,
the Vienna convention on narcotics and dangerous substances, all of them
recommend, and in many cases, require countries to have civil forfeiture statutes.
Why is that? It's because civil forfeiture is the only way for governments to
recover the proceeds of crime and return those proceeds to victims, where there
are victims, in cases where there is no criminal case. It's a necessary tool. You
have to have of it, because there are many cases in which there's no criminal
case. And I will discuss what some of those are in a few minutes.
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Stefan Cassella:

The second key point I want to make in terms of context is this. Often, if you just
follow the subject only in the popular media, you would think that civil forfeiture
equates with traffic stops by police officers taking cash from motorists. Indeed,
there are civil forfeiture cases that involve currency that is found in someone's
car, but civil forfeiture is also used to recover the gun used in a murder, to
recover the computer used to distribute child pornography, to recover the life
savings stolen from innocent victims in investment fraud schemes, to recover
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millions of dollars being sent through US banks to fund terrorist acts in the
Middle East, or to finance the nuclear weapons program in North Korea. Just last
night, I submitted as an exhibit to this commission a compilation, a 14-page
compilation of civil forfeiture cases, federal cases. My experience is with federal
cases, of course, not with South Carolina cases, but this is a 14-page list of cases
that have nothing to do with police officers stopping motorists but exemplify how
civil forfeiture is used in the vast majority of other cases.
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Stefan Cassella:

When you have a chance to look at it, it's in chronological order, so I'd go to the
very end to look at the most recent cases in the last two pages. Just in the last
couple of months, you will see the forfeiture of $1.7 million in proceeds from the
fraudulent sale of N95 respirator masks sold during the pandemic; 22.2 million in
Bitcoins derived from selling fentanyl and opioids on the dark net marketplace.
In an international case, Iranian oil being shipped in violation of UN sanctions by
the Islamic Revolutionary Guard Corps, a terrorist organization; payments or
proceeds of bribes paid to Venezuelan officials in order to get oil drilling
contracts and invest in the United States, and money that was sent, it was
$429,000, money sent through the US banks to purchase telecommunications
equipment for export to North Korea. That's just a few of a handful of cases on
this 14-page list.
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Stefan Cassella:

The point is this. In all of those cases and in many others that could involve
stolen art, trafficking in endangered species, money derived from corruption in
developing countries, civil forfeiture is the device that allows governments to
prove that a crime was committed and to recover that property even if there's no
criminal case. It's important to understand that drug cases, which have everyone's
attention for some reason, are a fraction of all civil forfeiture cases, and that
police seizures are a small fraction of the drug cases. A huge fraction of all
forfeiture cases are ones where the government is attempting to recover money
for victims. It's the first priority in the federal system, and I believe everywhere,
that when money is recovered, if there are victims, the money goes to the
victims. And it is shared with police agencies second, only if there are no victims
or the victims have been fully compensated. And I make this point because in
considering the impact of civil forfeiture and what legislative changes might be
made, we have to be aware of the baby and bathwater problem.
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Stefan Cassella:

Civil forfeiture is used the vast majority of the time to do things which no one
thinks should not be done. Stopping terrorist financing, recovering money from
corrupt dictators, recovering money and returning it to victims of fraud. In all of
these cases, asset forfeiture is necessary, because there are cases where there's no
criminal case. And you don't want to make a change to something that makes
sense across the board just because of a concern with how it's being used in a
particular context.
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Stefan Cassella:

Now, I should give an example of how all this works. So just to understand what
we're talking about, I'll go into more detail later, but just to give a simple
example of a typical civil forfeiture case. The police come across a scene where a
drug dealer has been murdered. His body's lying on the pavement outside of his
vehicle. Inside the vehicle, there's $90,000 in cash. There's not going to be a
criminal case. There's not going to be a criminal prosecution or conviction, and
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therefore there's not going to be a criminal forfeiture order, but the government
still wants to recover this $90,000 in what it believes to be drug proceeds. So
how does it do that? It seizes the money, brings an action against the money and
says, "Who claims this?" Now, maybe the dead drug dealer's widow comes
forward as the executrix of his estate. Maybe his daughter comes forward as his
heir. Maybe his business partner comes forward and says, "We were in the
landscaping business, not the drug business, and that's legitimate money," but
whoever makes a claim, the idea is to get all of these people in the courtroom at
the same time, where they can litigate their claim, even though there's no
criminal proceeding.
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Stefan Cassella:

The government files the case, it would be the plaintiff. The $90,000 in my
example would be the subject matter of the lawsuit. That's why in the federal
cases, they're captioned United States versus $90,000. Not because the $9,000
did something wrong, not because it has to hire council, but it's the subject matter
of the lawsuit and anyone who wants to intervene, the dead dealer's widow, his
child, his business partner, they come into the court, and they have the right to
put the government to its proof. The government has to, if the case goes to trial,
prove two things. That a crime occurred, presumably that this was a drug deal
perpetrated by this now deceased individual, and that this property was derived
from the crime. The claimants would have the right to challenge the
government's proof. The government would have the burden of proof on both
points, but if the government prevailed, it would take title to the property. And
here's the key point. Even though there was no criminal case, it proved the crime,
and it proved the nexus between the property and the crime, in a forum in which
these people had the opportunity to contest it. But if the government prevails, it
takes title to the property.
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Stefan Cassella:

Now, that's just one of many examples of a civil forfeiture case. What's important
to understand, and I want to emphasize this is, is that even though there's no
criminal case, this is still a law enforcement action in which the government must
prove two things, that a crime occurred, and that the property was involved in
that crime. If it cannot prove a crime, there's no forfeiture. If it cannot prove the
connection between the property and the crime, there's no forfeiture. The point is
civil forfeiture is not some procedural detour that allows the government to take
property without proving its nexus to the crime. It has to prove that connection
just as it must in a criminal case, albeit at the civil burden of proof. So it doesn't
require a conviction of either the property owner or the person who committed
the crime. But nevertheless, it does require the proof that I've described. Now, if
forfeiture always required a conviction, there would never be forfeiture in cases
where it's not possible or where it's not appropriate. There are times when it's just
not appropriate to bring a criminal case and there would be no way to recover the
property in those cases.
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Stefan Cassella:

So that brings me to what I should be detailing for you, which is what are the
instances when you need the use of civil forfeiture? And there are many, and I'm
not going to say them all, but I'll give you the highlights. I've already given you
one example. When the perpetrator, when the person who committed the crime is
dead or is incompetent to stand trial. That doesn't only happen in drug cases, it
happens in white collar cases. If the person charged with stealing millions of
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dollars from victims in a fraud scheme dies before trial or pending appeal, civil
forfeiture is the only way to recover the money and restore it to the victims. The
forfeiture in the Bernie Madoff case in New York was largely a civil forfeiture,
because one of the co-conspirators was deceased. And if someone like Jeffrey
Epstein commits suicide before trial, civil forfeiture is the only way to recover
his property and use it to compensate the young women who were his victims.
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Stefan Cassella:

So, number one is when the wrongdoer is dead or incompetent to stand trial.
Number two, he may be a fugitive, or he may be a foreign national beyond the
jurisdiction of the court. I had a case in Tulsa, Oklahoma, where a woman sold
worthless medicine to terminally ill cancer patients, a blatant fraud scheme, was
indicted and fled to Mexico. She was fighting extradition, but she left behind in
Tulsa, her personal property and her real property. Now, the government wanted
to recover that property and use it to compensate the families of these terminally
ill patients who had been defrauded. And the only way to do that is with a civil
forfeiture action, because until she's apprehended, there could be no criminal
case. In another case I had, a corrupt dictator, General Abacha in Nigeria, stole
$4 billion in public funds and laundered it in the United States. Now, we don't
have jurisdiction over General Abacha in Nigeria, but we do have jurisdiction
over his money in the United States, or if it has passed through the United States.
And that's when you have to use a civil forfeiture action to recover that money.

199
200
201
202
203
204
205
206
207
208
209
210
211
212

Stefan Cassella:

And then there was a case that I worked on involving $70 million sent to a
contractor in Afghanistan who was supposed to supply our troops. He stole the
money and didn't provide it to the troops, and he put the money in Middle
Eastern bank accounts. And the only way to recover that money without being
able to get our hands on him, and recover it for the benefit of the taxpayers, was
to bring a civil forfeiture action. Other cases involve ones where the statute of
limitations on the crime has already expired. If we recover paintings stolen
during the Holocaust from Jewish families at auction houses in New York, which
happens regularly, 70, 80 years after the Holocaust, you can't prosecute the
person who stole the painting, but you can use civil forfeiture to recover it. And
sometimes you just don't know who the perpetrator is. If money is taken from a
drug courier who doesn't even know who he was carrying the money for, but the
evidence is sufficient to prove that the money is drug proceeds, you have no one
to prosecute, but you can recover the money.
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Stefan Cassella:

And in a much different context, if you recover flight simulators being shipped to
Iran in violation of international sanctions, and you don't know who's doing the
shipping, you nevertheless want to be darn sure to confiscate the flight simulator,
because no matter what was going on, it doesn't belong in Iran. And that's a real
case. Sometimes the defendant has already been convicted in another court. If
someone is convicted in Georgia and is already incarcerated in Georgia, but has
committed another crime in South Carolina, there may be no reason, and this
goes to my point about it not being always appropriate to bring a criminal action,
there may be no reason to prosecute him again if all we want to do is recover the
property. And so, a civil forfeiture action in one state makes sense, because he's
already been prosecuted and is already incarcerated in another state. And that
happens regularly.
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Stefan Cassella:

I want to make sure I emphasize this next point. Sometimes the interests of
justice just don't require a criminal prosecution, even though one is possible. Not
every violation of the law, of the criminal law, requires a conviction and a term
of incarceration. The jails are crowded enough. We don't need to put more people
in jail. Civil forfeiture provides a non-incarceratives alternative, a civil
alternative for the less serious offenses. Let me give you a real example. In
Seattle a few years ago, there was a woman in her 70s who went to a gun shop
and purchased six firearms for her son, who was a convicted felon. She knew he
was a convicted felon. She knew that he was not allowed to have firearms. She
lied on the form saying she was purchasing the guns for herself when they're
actually being purchased for her son, the convicted felon. When this is
discovered, what do you do? You do nothing? Do you prosecute her for violating
federal law and seek a criminal conviction? Or is the right thing to do to just take
the guns? And if you want to just take the guns, the only way to do it is with civil
forfeiture.
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Stefan Cassella:

There are a lot of other examples of that. Someone is using his residence as a
place where he's trafficking drugs and his wife knows all about it and she
consents to it, but she has a passive role, and you want to forfeit the house. If you
only convict the husband, you only get the husband's interest. But you want to
forfeit the wife interest because she's not an innocent owner. Unless you're going
to prosecute the wife in that case, you need to bring a civil forfeiture action. So,
it's a way of bringing the action and recovering the property without having to
bring a second prosecution against the person who had a minimal role in the
offense, but nevertheless was not innocent.
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Stefan Cassella:

Sometimes the evidence is insufficient to prove a case beyond a reasonable doubt
in a criminal case. Suppose the police find cash wrapped in rubber bands,
smeared with grease and coffee grounds to throw off the drug dog in a car, and
there's four occupants in the car. It's as obvious as it possibly can be, it can be
proven beyond any doubt, that this is drug money, but you can't prove which of
these guys is the drug trafficker, or maybe none of them was. Maybe one was a
courier, and the other three guys were along for the ride. If you can't prove
beyond a reasonable doubt who is the drug trafficker, you can't bring a criminal
case, but you can bring a civil case to recover the money when it's as obvious as
that. And that's a very common situation.
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Stefan Cassella:

And then, finally there are cases where someone uses someone else's property to
commit a crime. Suppose I robbed the 7-Eleven store using my brother's gun. I
cannot be ordered to forfeit my brother's gun because I don't own it. My brother
cannot be ordered to forfeit his gun in my criminal case, because he's not a party.
He can't examine witnesses, he can't introduce evidence, he can't object to
testimony. It would be a violation of his due process rights. If you want to forfeit
the property of a third person, property that was used to commit a crime, you
have to bring a civil forfeiture action and then allow that third party to assert an
innocent owner defense and say, "I didn't know my property was being used."
And that's exactly the way the law works.
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Stefan Cassella:

Now, I'm afraid that there are critics of the civil forfeiture process that ignore all
of this. There's a nonprofit that's funded by the Koch brothers, called the Institute
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for Justice, that wants to abolish civil forfeiture. The rest of the world is enacting
civil forfeiture statutes. These guys want to abolish civil forfeiture. Doing so in
my view, would be nothing less than a windfall, not only for the drug dealers, but
for the corrupt foreign leaders and oligarchs who launder their money in the
United States, wildlife traffickers and human traffickers moving money around
the world. People raising money for terrorists, sending it to Iran and North Korea,
all of whom remain beyond the reach of the criminal law.
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Stefan Cassella:

Now, before I run out of time, let me just say something about the process,
because it's important that there be due process. No law enforcement program,
and I'm well aware of this, no law enforcement program, no matter how
important or no matter how essential or how effective, will survive for long
unless it's both fair and perceived as fair. So, the critics of the process say the
process is not fair. I think that's not correct. In a civil forfeiture case... In fact, the
Supreme Court has been affirming this for over 200 years. Other countries now
have civil forfeiture, but we were among the first, in the 18th century the United
States enacted civil forfeiture statues to deal with slave trafficking, piracy, and
smuggling on the high seas. So, we've been at this for a long time. And the
Supreme Court has repeatedly upheld the due process protections embedded in
the civil forfeiture statutes. But I wanted to make sure that I make it clear what
those procedures are.
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Stefan Cassella:

The government, again, has the burden of proof. It has to prove that the crime
occurred, and that the property was involved in the crime. The property, so to
speak, is innocent until proven guilty. And the government has to prove its case
using admissible evidence. There's a common misperception that because law
enforcement can seize property based on probable cause, that that's the end of the
inquiry. That's not so. Seizure is to forfeiture as arrest is to conviction. So just as
a person arrested for committing a crime still has the right to defend himself in
court and put the government to its proof, a person whose property is seized, has
the right to go to court and put the government to its proof. In a civil forfeiture
case, it starts with the seizure of the property, usually with a warrant, unless
there's an exception to the warrant requirement, like the automobile exception.
Then it works like this. The government has to send notice out to anyone with an
interest in the property. If no one files a claim, the property's forfeited by default,
if the notice was proper.
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Stefan Cassella:

But if someone files as a claim, the government then has to bring an action in
court where the property owner has his day in court. The property owner has the
right to seek the release of property pending trial to avoid a hardship. He has the
right to move to suppress illegally seize evidence. And he has the right to put the
government to its proof as to the crime and the connection between the property
and the crime. And then, even if the government proves its case, he has the right
to assert an innocent owner defense. And even if he cannot make an innocent
owner defense, he has a right to say that the forfeiture, nevertheless, would be
disproportionate to the gravity of the offense and therefore violate the Excessive
Fines Clause of the Eighth Amendment. And after all of that, if the property
owner is successful, he has a right, in the federal system at least, to have his
attorney's fees reimbursed by the government.
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Stefan Cassella:

Now, in my view, that is a procedure that affords due process. I'm afraid that the
objections to forfeiture have less to do with the effectiveness of the procedures
and their due process protections, but with the fact that the cases that get all the
attention in the newspapers are cases in which the police seize money, and they
get to keep part of the property. I am afraid that unfortunately, the objection to
civil forfeiture has become part of the objection to funding of the police. If you
think the police should be defunded, then I guess you'd be opposed to the sharing
of forfeited property with the police. My view is that there's nothing wrong with
the reinvestment of forfeited property to fund law enforcement operations once
victims have been compensated, as long as the process is fair, as long as you
have due process, as long as everyone has notice, the government has the burden
of proof, and it proves this case in a jury trial. You have the right to a jury trial in
forfeiture cases.
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Stefan Cassella:

And I think that, at least on the law that I'm familiar with, federal law, and the
laws in the countries that I've been working with to adopt them, have those
procedures and those protections. I don't know South Carolina law. I'm sure the
concept is the same. The procedures may be different, but they probably work in
a similar way. So, I've come up to the end of my 25 minutes and before the hook
appears, I think I'll stop. And I'll take your questions.
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Ted Mauro:

Thank you, Counsel. If it's okay, we'd like to hold questions to the end of both
presentations.
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Stefan Cassella:

Sure.
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Ted Mauro:

Thank you, sir. We'll now move to the question and answer... Sorry. We have a
second [inaudible 00:28:00]. I've lost my place.
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Barbara de La Viez:

It's on the screen, Ted.
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Ted Mauro:

Oh, great. Thank you very you. The director of Governmental Affairs for South
Carolina Association of Counties. Lesesne, am I saying that correctly?
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M. Kent Lesesne:

It's [inaudible 00:28:25].
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Ted Mauro:

Thank you so much for coming today to talk with us. [inaudible 00:28:32] yours.
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M. Kent Lesesne:

Good afternoon, everyone. My name is Kent Lesesne and as been previously
said, I'm the director of Governmental Affairs for the South Carolina Association
of Counties. We have a total of 46 counties in the state of South Carolina, and me
and my team, our primary job is to advocate before our General Assembly on
behalf of the 46 counties, as a vast majority of any legislation that ultimately is
passed, is carried out on a county level. Unlike Mr. Cassella, I am certainly not
an expert in this area, and I do want to start out by saying that the Association of
Counties, as an organization, does not have a formal position one way or the
other on this issue. I can tell you because we have a total of 46 counties, they
vary in size and complexity, and when it comes to how they conduct health and
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safety matters, that this is going to vary in terms of whether or not it's used at all
in some counties as opposed to it being used on a regular basis in other counties.
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M. Kent Lesesne:

So, having said all of that, I will say that while we don't have a formal position
on this matter, certainly a part of a function of our counties is that we work very
closely with our law enforcement. And we certainly want our law enforcement to
have as many tools as they deem necessary in order to combat crime. Again, I
understand that you all have had several meetings, so I'm not sure what has been
covered so far for South Carolina. So please excuse me in advance if I do repeat
something that you are already familiar with as it pertains to South Carolina. So
again, while we don't have a position, we certainly, as I said, we want our law
enforcement to have the tools that they need. And certainly, this is one that has
been on the books for some time. Having said that, I also am aware that there
have been complaints and concerns about how this process plays out and whether
or not it's fair to citizens in terms of how property is seized and the amount of
time that it takes for them to have a hearing on it.
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M. Kent Lesesne:

There's been the issues of whether or not someone is going to be in a position to
afford an attorney in order to assert their rights. And so, because that has been a
concern, there clearly are instances of this having an adverse effect on those of
means as opposed to those that are not. There are also then some issues as to
whether or not it disproportionately affects one race or another. And in particular,
I guess you may or may not be familiar, we had one of our counties, the
newspaper, I think Greenville News had done an extensive series, and their
findings over a period of years showing that – civil forfeiture showed that it
clearly disproportionately affected African Americans.
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M. Kent Lesesne:

So anyway, with all of that being said, I'll talk more from the standpoint, I guess,
from a legislative standpoint, because again, that's the area that I operate in. So,
one of the things that the Speaker of the House and our General Assembly
decided to do, was to put together a committee back in 2019 to look at overall
law enforcement reforms and any things of that nature. And one of the issues that
they looked at was the whole issue behind civil forfeiture. That committee was
formed, like I said, back in 2019. There were a couple of bills that came out of
that. And it at least seemed to be the direction, or the turnover was that perhaps
South Carolina should move away from civil forfeiture and just make it a purely
criminal forfeiture. Because again, although it's called civil forfeiture, ultimately
there is the criminal aspect that leads to whether or not the assets should be
seized in the first place.
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M. Kent Lesesne:

And so, with that being said, that committee had several meetings over the years,
and there were several bills that were introduced. Unfortunately, the member of
the General Assembly that was the spearhead to this process, decided to retire
and is no longer in the General Assembly, so that committee met several times
throughout 2020. To my knowledge, there were no meetings in 2021. However,
there has been legislation that was introduced back in the early part of 2021. And
in South Carolina, we operate under a two-year session for the General
Assembly, so any legislation that does not get passed in one legislative session
has the opportunity to be passed in that second legislative session. However, if it
doesn't pass at that time, then the following year starts all over again. So that

SC SAC Briefing Recording (02.10 (Completed 02/12/22)
Transcript by Rev.com

Page 9 of 19

This transcript was exported on Feb 14, 2022 - view latest version here.
402
403

particular bill that again, would move to a purely criminal asset forfeiture is
pending, but has not really had any action since it has been introduced.
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M. Kent Lesesne:

The other thing that's going on, and I think perhaps, maybe part of why there
hasn't been any activity, if you will, in terms of whether or not to amend our
current laws as it relates to civil forfeiture, because again, I think one of the
things from several of the meetings that the members of this committee held is
that one of the concerns was just the amount of time that's involved in between a
seizure and ultimately a forfeiture hearing. And of course, they are two distinct
and separate proceedings. Law enforcement does the seizing, but then it has to
ultimately go to a prosecutor, a solicitor for a forfeiture action, and ultimately
before a judge to ultimately determine whether or not forfeiture is appropriate or
not. So, at any rate, what has happened is in the interim of all of this going on, is
that a lawsuit came out as a result of an individual being charged with drugs and
with intent to distribute back in 2017. And ultimately that person was found
guilty. And to my knowledge is ultimately serving time as a result of the charges
against them.
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M. Kent Lesesne:

However, as a part of the arrest of that individual, there was some $20,000, give
or take, that was confiscated as a part of the arrest. And while the individual is
serving time on criminal charges, they challenged the seizure of that cash. And
so, and fast forward to 2019 that it went through our court system, and we had a
circuit court judge at that time that made a ruling that found that as applied our
civil forfeiture laws were unconstitutional. That case is on appeal to our Supreme
Court for the state of South Carolina, and the decision has not been made. And
so, while I don't know for sure, I suspect that perhaps there has been any further
action from a legislator standpoint, perhaps because they're waiting to see what
the ultimate outcome is going to be in that particular case. So that's really more of
just kind of a broad overview from our standpoint. As we said, we certainly can
get any number of our members of law enforcement and any number of members
of the community in our various counties can tell you just what a wonderful thing
it has been in terms of cleaning up some of the criminal activity.
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M. Kent Lesesne:

One of the areas of course, that it comes into play largely is with drugs, but I will
also tell you that South Carolina has a number of forfeiture statutes on the book,
so it's not just drugs. Several years ago, our state decided to do away with video
poker. And so, there's a forfeiture procedure for any gambling or gaming
machines that are still out there, that from time to time our law enforcement
becomes aware of, and they in turn do some investigation and raid a place where
they suspect these machines are being held, and under our statutes, there is a
forfeiture procedure there. So again, it's not just the fact that there is this civil
forfeiture proceeding, we have multiple statutes for varying types of criminal
activity, if you will. That's also something that I think ultimately our legislature
would look at in terms of maybe trying to make this more condensed, if you will,
because again, one size doesn't fit all. But again, as I said, our laws are still in
effect, but again, there is this looming Supreme court decision out there, and I
think right now that is probably called pause on all sides in terms of how it's
being done.
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M. Kent Lesesne:

But as I said, again, each county is going to deal with this differently and I
certainly don't have the statistics before me as to how this is enforced in each one
of our 46 counties. But that's essentially, I guess from my standpoint, I'm
certainly not an expert in that. Mr. Cassella is. But that is all [inaudible
00:39:42]. And at this time, I'll address any questions that you may have that I
can answer from that standpoint. Thank you.

453
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Ted Mauro:

Thank you so much for your testimony. Well, now moving into the question and
answer portion of the meeting. I'll ask committee members if they have any
questions for the panelists. Please indicate if you have a question by using the
raise hand function. And for members through the phone only, you can press star
three to raise your hand, or unmute yourself by hitting star six. I am now opening
the floor to questions.

459

Barbara de La Viez:

Mark has a question.

460
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Mark Smith:

Mr. Cassella and Mr. Lesesne, thank you so much for sharing your thoughts and
your expertise. I certainly learned a great deal, and I'm very grateful for the time
that you've taken out of your busy schedules and guide us in our [inaudible
00:40:49]. Just for clarification, Mr. Cassella. Your expertise is almost
exclusively federal. Is that the case?

465
466

Stefan Cassella:

Yes, it's federal and with many foreign statutes. Certainly not with the state of
South Carolina.

467
468
469

Mark Smith:

So, what you said is perfectly possible for your very cogent defenses to apply to
the federal system of civil asset forfeiture, but not to the state level, is that
correct?
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Stefan Cassella:

Well, I would not go that far. The concept is the same. You need civil forfeiture
because there's not always a criminal case, regardless of whether you're in the
state system or you're in the federal system, so the need for forfeiture is the same.
What could be different are procedures. We've tweaked the federal procedures
from time to time. I mentioned that the first federal forfeiture statutes were
enacted in the 18th century, but the procedures that you apply to seize slave
trafficking vessels and pirate ships might not be the same procedures you'd
employ to see someone's business or his home, or his bank account. And so,
procedures have been modified from time to time.
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Stefan Cassella:

In Kent's testimony, he mentioned a case that has to do with the constitutionality
of the South Carolina statute. My sense from what he said was it has to do with
the delay in bringing these cases to trial. Federal cases have to be commenced
within 60 days of the seizure, and if there is a claim filed, there has to be a
judicial action filed within 90 days of the claims being filed. And that addressed
the preexisting criticism back in the 20th century, that sometimes property was
seized, and the government just sat on it for a long period of time. I don't know if
that's the concern in South Carolina or if there was some other concern, but that's
a procedural difference that could obtain.
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Mark Smith:

Thank you. Let me... One other follow-up question. As a principle, really of
political economy of law, to what extent do you think that the idea of
transparency is important to this question of civil asset forfeiture? Do you think
transparency should be at the center or at least incorporated into discussions of
who gets to take what, how is the public appraised of who has taken what, should
there be lists, centralized lists of this property that has been taken? Because
frankly, that is not the case in the state of South Carolina. And I'm wondering
what your view as a federal prosecutor is on this, because presumably
transparency must stand at the center of the federal civil asset forfeiture. Is that
correct?
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Stefan Cassella:

Well, I don't know exactly what you mean by transparency. I'm all in favor of
transparency in government. And as I said earlier, there's no law enforcement
tool that's ever going to be able to survive for long if people don't appreciate that
it's fair and is perceived to be fair. And the transparency is part of that. Certainly,
in the federal system, whenever something is seized, there has to be notice sent to
any potential property owner. All forfeitures are published on a government
website, which has the lovely name of www.forfeiture.gov. You can go there
right now and see the lists of thousands and thousands of assets that are pending.
In the course of the year, there will be several billion dollars in assets forfeited,
and you can list them all. When a forfeiture action is filed and contested, it has to
be filed in open court, and you can go on the court docket and see who, what,
where, when, why, and how. There's less public information about uncontested
cases simply because there's no public record other than the fact that the police
made a seizure and sent notice. And of course, if someone did file a claim, then
we're not talking about an uncontested case. So, I hope that answers your
question.

514

Mark Smith:

It does. Thank you.

515
516
517

Ted Mauro:

Can I follow up to that question? Could you talk about the public
acknowledgement? You were saying all asset cases at the federal level are
publicly acknowledged, or only ones... Could you clarify that for me?
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Stefan Cassella:

Well, if there's a seizure that the government wants to pursue as a forfeiture, there
has to be a publication of the fact of the seizure and notice made to anyone with a
potential claim. And that notice is published on the website. And it's also sent by
mail to anyone whose address is known to the government. So, in that sense...
You use the phrase publicly acknowledged. I'm just saying it's publicized. It's
publicly known that this was seized and anyone who wants to make a claim can.
They have 30 days in which to make known their desire to contest the forfeiture.
It costs 50 cents or whatever the cost of the first-class stamp is these days. You
put a letter in the mail and say, "I object." And then the forfeiture proceeding
stops until the case goes to the US attorney and it gets filed in federal court.

528
529

Ted Mauro:

And what about reporting requirements in the instance, let's say, of a seizure?
What are the requirements at the federal level when it comes to reporting these?

530
531

Stefan Cassella:

Well? There's a unit within the criminal division of the department of justice
called the Money Laundering and Asset Recovery Section, and there's also a unit
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called The Executive Office for Asset Forfeiture in the Justice Management
Division. And together, they produce reports to congress every year of how many
assets were seized and what kinds of cases, how many were contested, how many
were not, how many were civil, how many were criminal, how much money went
back to victims, how much money was shared with police departments, which
police departments received the sharing. All of that is reported.

538
539

Ted Mauro:

And is demographic information kept such as age, race, the amounts, the type of
crimes associated with it, the results of those criminal activities?
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Stefan Cassella:

The type of crime is certainly recorded, because you have to have a citation to a
federal statute that authorizes the forfeiture. So, you would know whether it was
a fraud or a child pornography case, or a Bitcoin hacking, or what it was. But
demographic data, I'm not aware of any demographic data that gets... And maybe
individual police departments might keep such records, but that's not something
that I think is part of the federal report.

546
547

Ted Mauro:

Is there any limits on the minimum amount that can be seized as an asset at the
federal level?
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Stefan Cassella:

No, there's not as a matter of law; policies are adopted. And my personal view is
that those limits that are adopted as a matter of policy could be raised and should
be raised. Generally, it's hard to have a national standard policy, because what's a
big case in Southern West Virginia, is not big case in Miami. In Miami, "Oh,
they only seized $100,000 in cash. I don't have time." And that's just a fact of
life. But in small rural counties, a small case would be considered to be a big
deal. When I was in Maryland, I asked my US attorney and he agreed that we
raise the threshold on what we would bring a forfeiture action against up to
$5,000 in cash. And frankly, I think it should be a lot higher than that. And I'll
give you two reasons for that. One is that litigating in federal court is expensive.
And if it's something like $5,000, $10,000, or $15,000, I think that belongs in
state court. Now, you may not like that because you're trying to keep cases out of
state court, but I'm thinking that it's a lot cheaper to litigate at the local level in
state court than to litigate in federal court. And some cases just don't belong in
federal court, if they're small value cases. Those should stay at the state level.
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Stefan Cassella:

The other reason I think there should be a higher threshold, is this. Ironically, it's
much harder to prove what the government must prove – that the property is the
proceeds of a crime – if it involves a small amount of money than if it involves a
large amount of money. If there's a traffic stop and in the car is $100,000
wrapped in rubber bands with tags on it that says, "Owe to Bob $50,000," and a
drug dog alerts to it. There’s pretty good chance that's drug money. If it's $3,000
and the fellow says, "I carry $3,000 with me, wherever I go, in case I see a truck
I want to buy," which by the way is the most common defense to the seizure of
cash, it may be that he's telling the truth. The government has the burden of
proof, and it's a lot harder to prove the negative in that instance. I don't want to be
facetious about it, but I'm surprised there are any trucks that are still out there to
be bought, since everyone driving around with cash is looking for a truck he
wants to buy, but that's why those cases are harder to prove, and it's not worth the
government's time. Why should we be spending time proving the hardest cases to
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577
578

prove when we have so many other things to do? So, I would raise the thresholds
if it were up to me. But it's not, so...

579
580

Ted Mauro:

Thank you. Quick question... I'm sorry, does any other members of the
committee have any questions?

581
582
583

Miles Coleman:

[inaudible 00:51:14]. Mr. Cassella, as the others have already mentioned, thank
you your time. Thank you for your thoughts. Barbara forward to us, the list that I
think you had supplied. It's about 15-page list of forfeitures at the federal level.

584

Stefan Cassella:

Yes.

585
586
587

Miles Coleman:

Okay. And it covered about a 10 year [inaudible 00:51:43]. Is that an exhausted
list of the federal civil forfeiture during that period, or are those selected
examples?
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Stefan Cassella:

Oh, no, those are just examples. I just picked out cases that had nothing to do
with police seizures, because if you read The Washington Post, you'd think every
forfeiture is a police seizure, and I just wanted to make the point that that's not so.
So that list, I just culled from the reported cases. So, it's only on that list if it was
a reported case, because some judge published an opinion. But it goes back over
nine years and it's a fairly comprehensive list in the sense that it's very
representative of the kinds of cases that are brought day in and day out, that are
not cases involving police seizures during traffic stops.
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Miles Coleman:

Do you have a sense, and I'll ask this question in two [inaudible 00:52:36]. Do
you have a sense in terms of monetary value for the amount of funds or property
[inaudible 00:52:49], how the list you provided, how that compares to [inaudible
00:52:54] universe of federal state and local civil asset forfeitures of all kinds?
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Stefan Cassella:

No. I can tell you that there's 2 or 3, or $4 billion a year forfeited federally every
year. The justice department could tell you how that breaks down between civil
and criminal, how it breaks down between contested and uncontested, how it
breaks down between drugs, and non-drug, and white collar. How much goes to
victims. The purpose in my compelling that list was not to make any statement
about dollar amounts. I was just picking out the cases that illustrate the fact that
forfeiture is very, very broadly used in a wide variety of cases, and that they're
not all about drug cases involving police seizures during traffic stops.
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Miles Coleman:

Sure. And to be clear, I didn't mean to ask that as a gotcha type question. I'm just
trying to get a sense, because I don't know, either in terms of the value, or the
second way I think of it would be the number of instances, whether... Some of
the examples you gave and the ones you mentioned. The flight simulators to Iran
or money sent to Afghan contractors that just disappeared into foreign bank
accounts. I'm curious if those are a small portion of the total when stacked up
against, I don't know how many of the $3,000 truck buying money. I'm just
trying to get a sense for the comparative scale.
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Stefan Cassella:

Well, I mean, I can tell you... I publish a monthly digest of forfeiture cases. I've
been doing it for almost 30 years. I read every forfeiture case that's published,
every federal case that's published. I can tell you that that list is a list of very
typical federal civil forfeiture cases, excluding the ones that have to do with what
I was trying to not include, which was the police stop cases. The police stop
cases would be some additional number of cases. That's a false comparison
because I'm drawing from published cases involving litigation. The small cases
are almost, not always, but often uncontested. 85% of seizures are uncontested,
and the vast majority of the uncontested ones are small ones. And this gets back
to my earlier point about it's expensive to litigate in federal court. If someone
seizes $3,000 from you, maybe you don't contest it before it's expensive.
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Stefan Cassella:

Now, I happen to take the view that the reason that most of them are uncontested
is this. The notice that goes out says in effect, "On May 1, the government seized
$65,000 wrapped in rubber bands, two kilos of cocaine and a loaded handgun.
Who claims this?" And for good reason, nobody does. So, the vast majority of
cases are uncontested because there's no defense. But in terms of statistical
analysis, you can't go by the published cases, because they're only the ones that
are contested.

634
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Miles Coleman:

I think this might be my last question. We've heard from other speakers
previously, including one you mentioned [inaudible 00:56:47] justice, who have
testified their perspective, their forfeiture [inaudible 00:56:54]. Is there any
[inaudible 00:57:07] in your view [inaudible 00:57:10] generally [inaudible
00:57:11] and their views.

639
640
641

Stefan Cassella:

I'm sorry, it was garbled. I heard you say that there was testimony from the
Institute for Justice but couldn't understand the rest of the question. There's a lot
of feedback.

642

Ted Mauro:

John. I think your mic is on. Thank you.

643

Miles Coleman:

So yeah, hopefully it comes through a little bit cleaner this this time.

644

Stefan Cassella:

Yeah, it is that's much better. Go ahead.
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Miles Coleman:

Okay. I was just saying we've heard some past testimony from folks with a
viewpoint about asset forfeiture that generally differs from yours, including
Institute for Justice, I think you mentioned as well. And I'll summarize very
broadly from memory. Some of that testimony has been to the effect that civil
asset forfeiture is at least susceptible either to abuse or can lend itself to an overly
broad assertion of governmental power. Is there any extent to which you see any
merit to those criticisms or in which your view may align on some points,
[inaudible 00:58:33] with their views?
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Stefan Cassella:

If I ever admitted that I agreed with anything the Institute for Justice said, I
would probably be banned from attending any meeting with any of my
colleagues for the rest of my life. It’s like in some quarters disagreeing or
agreeing with who won the last presidential election. I disagree totally with their
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view that civil forfeiture ought to be abolished. I've already explained why it's an
essential law enforcement tool and why the rest of the world is following the US
model and enacting these statutes. Is it possible that anything can be abused? Of
course, it can. I mean, if police officers are indiscriminately choosing to seize
property only from minorities and not from non-minorities when it's based, not
on the quality of the evidence, but based on some racial prejudice, that's
obviously objectionable, it's abhorrent, should not happen. Does it happen? I
imagine it must happen someplace, but that's not a question of civil forfeiture
versus criminal forfeiture. That can happen if you made everything criminal, if
you indiscriminately or you discriminately decided to only prosecute people of a
different race, that would be objectionable.
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Stefan Cassella:

What you do is you try to make the process as fair as possible, as transparent as
possible, and build into it as all the due process protections that are required.
Now, you put the burden of proof on the government, you require notice, you
limit the government to admissible evidence, you enact an innocent owner
defense, you limit the forfeiture by the excessive fines clause of the eighth
amendment, you provide that prevailing party gets his attorney's fees reimbursed,
and you provide that he has a right to a jury trial and to suppress illegally seized
evidence. I don't know how much more due process you want.
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Ted Mauro:

I hope I'm not overstepping, but I did want to acknowledge the fact of legal
counsel. One of the other arguments about keeping it on the criminal side is
providing of defense to someone who can't afford an attorney, particularly when
it comes to small amounts. Any comment on that, sir?
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Stefan Cassella:

Yeah. I mean, when I was in the justice department, I wrote the provision that
provides (and sent it to Congress, and it got enacted) that says that if you prevail,
you get your attorney's fees reimbursed, but that's different from appointing
counsel. And the reason you can't, as a practical matter, have appointed council
in civil forfeiture cases is this. And this is a real case. I believe it's from Ohio.
Police have a warrant, they go into a house, they open a safe, and there's tens of
thousands of dollars in cash, which they believe to be derived from some
criminal activity. They publish the notice. The person whose bedroom it's in, files
a claim. So do his parents, so does his cousin who lives down the street, so does
his sister. Each one of them has a separate argument as to why that money was
their money. "It was my babysitting money. It was the money I raised in a charity
to send to the Middle East. It was this, it was that it was the other thing."
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Stefan Cassella:

All of those people have a right to come into court and make their claim. They
may or may not have standing, they may or may not win, but they all have a right
to come into court. Who gets the appointed counsel? If you have to appoint
council for all of them before they determine whether they have standing or not,
that's a tremendous raid on the treasury and it just encourages meritless claims. If
you wait to appoint council until they've established standing, then you have not
accomplished your goal because the standing argument, "Is it really my money or
is it really his money?" Is almost the only argument in most of these cases. So
civil forfeiture is an in-rem action. It's not United States versus bad guy. It's
United States versus this money that was found next to the dead drug dealer, and
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anybody walking down the street could file a claim. "Hey, I was walking down
the street and I saw this dead guy lying on. I'm going to claim the money."
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Stefan Cassella:

And there was a case in Florida a few years ago, where a pile of money fell off
the back of a pickup truck and the box opens up on the pavement and the money
begins blowing around, and everyone stops their car and starts stuffing their
pockets with the money. The government wants it back. Are we going to appoint
counsel for all of them? So, it's just not... As a practical matter, appointing
council upfront doesn't work. It has to be a reimbursement to a prevailing party
who makes it through the process.

711

Ted Mauro:

Any other questions from committee members?

712

John Glover:

I have one. John Glover.

713

Stefan Cassella:

Yes, sir.
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John Glover:

I see here in the Greenville News, back in '20, that a black resident in South
Carolina, police come... 65% of the cash seized by South Carolina police come
from black men. And black men only make up about 25% of South Carolina.
Why is that ratio so terrible when it comes...? Are you telling me that black men
are being seized...? I mean, they are all criminal?
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Stefan Cassella:

Well, sir, I appreciate the sensitivity of the issue and I'm going to try to answer
carefully. I believe... I mean, there's always the possibility that there is some
racial prejudice in the way the law is being enforced. I can't discount that that's
ever happening, but the statistics don't tell me that. Enforcement of the drug laws
has a disproportionate effect on people who violate the drug laws, so until you
tell me who's violating the drug laws, I don't know whether or not that illustrates
or indicates a racial prejudice or not. When I started in my practice as a federal
prosecutor, I was first assigned to Rhode Island doing organized crime and
racketeering cases. The vast majority of those cases involved Italian Americans.
It wasn't because we were targeting Italian Americans, that's who happens to
commit organized crime and racketeering in Rhode Island. The same is true in
New Jersey, where I'm from.

731
732
733
734
735
736
737
738
739
740
741
742
743

Stefan Cassella:

When I was in Baltimore as a prosecutor, we had an initiative to go after cash
intensive businesses, where the person was evading income taxes and we targeted
liquor stores. And it turned out that we were disproportionately targeting Korean
Americans. Not because we were going after Korean Americans, but because
that's who owns liquor stores in Baltimore. When we switched to going after
convenience stores and gas stations, we were predominantly seizing money from
South Asians, because that's who owns liquor stores... I'm sorry, owns gas
stations and convenience stores in Baltimore. My view was that I don't know
about South Carolina, but in Baltimore, it is highly likely that if you target drug
enforcement, you're going to be targeting minorities, because that's who traffics
drugs in the city of Baltimore. If you were doing that in Western Maryland,
where the opioid crisis is a problem, you'd be targeting a very different
demographic.
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Stefan Cassella:

I never saw a reason to believe that we should enforce the drug laws, or the
forfeiture law laws differently in one place versus another place based on who's
committing the crime. I mean, either drug trafficking is wrong or it's not wrong.
Either you should seize drug proceeds, or you should not seize drug proceeds,
regardless of who happens to be the person committing the crime. My
experience, and again, I'm sensitive to the issue and I want to be careful how I'm
answering – I prosecuted drug cases for 30 years. The people who commit drug
offenses in places like Baltimore, and maybe this is true in South Carolina, are
disproportionately poor, people who have had limited educational opportunities,
people who have been the victims of racial discrimination, people who come
from broken families. Now, that turns out to be disproportionately a minority
population.
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Stefan Cassella:

That's a serious social problem, but I don't think you blame the police
department, or you blame prosecutors for enforcing the law because of that social
problem. They're doing their job. They're seizing money from people who
actually are carrying drug money, or they're seizing money from people who
actually are child pornographers or doing something with opioids, or whatever
they're doing. And I don't think you blame them just because we have this social
problem, that is the explanation for why minorities tend to be more involved in
this criminal activity than non-minorities are.
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John Glover:

But you're going out and you're picking on those... I said picking, I used that
word, on those people that are selling the drugs, not the one who are providing
the drugs. Go after the big boys.
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Stefan Cassella:

Well, I'm all for that. I mean, I've spent most of my career trying to work my way
up the chain in drug organizations and organized crime organizations and try
going after the big boys. You and I, we agree entirely on that question.
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Ted Mauro:

Any other question from members of the committee? Quick question. I believe
it's Mr. [Lesesne 01:08:38]. Am I saying that correctly? I'm sorry, from the South
Carolina Association of Counties. I'm sorry, sir. Could you help me with your
last name?

774
775
776
777
778
779
780
781
782

M. Kent Lesesne:

Yeah, it's Lesesne. No. And I simply was going to say in response to Mr.
Glover's question is, I don't have the specifics to be able to try to address that, but
I certainly would echo a lot of what Mr. Cassella said in terms of the fact that
again, depending on where you are in our state – well, depending on what the
demographic's going to look like, and who has or who hasn't been affected, or
has been caught up as a part of the property laws in the state of South Carolina,
so I really don't have anything to add to that other than again, I just don't know
the specifics of that particular county and those facts to be able to say anything
further there.

783
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Ted Mauro:

Do you know anything about a database or any collection requirements in the
state of South Carolina?
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Kent Lesesne:

Well, interestingly enough, Mr. Mauro, that was one of the things that was
discussed from the committee. And in fact, one of the bills that had been
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introduced about a year or so ago was to put in place a database system to collect
this information. So, it's my understanding that there's currently isn't one in place,
and that certainly was one of the things that was on the table. Again, where it's at
this point other than like I said again, I think perhaps everything is in a holding
pattern right now to see ultimately what happens with this court decision.
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Ted Mauro:

Thank you, sir. Any other questions from committee members? Do we have any
members of the public online? We do not. I want to thank both our guests today
for their outstanding presentations. Certainly, if it was okay, I would like to ask
you to be available for any future questions the committee might have. I've
certainly got a couple ideas on my mind. If there is no need for any new business,
Barbara, are we ready to...? Do we have any new business on the agenda?

798
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Barbara de La Viez:

We don't. If Kent and Stef want to go, I just want to remind members... Actually,
Ted, I think the one thing we should discuss.
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