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Part I: Overview of Asset Forfeiture in the U.S.

The United States has a robust asset forfeiture system that relies on both NCB
forfeiture and criminal forfeiture.

— Criminal forfeitures are imposed as part of the defendant’s sentence — as
part of his punishment -- following his conviction in a criminal case

— While NCB forfeitures are separate actions — civil actions — that are filed
solely to recover property that was derived from or used to commit a crime

By far, most of the assets recovered through forfeiture in the United States are
recovered in criminal cases

— they account for 67 percent, or two-thirds, of all recoveries by value

The NCB cases account for the other 33 percent, but most of those are
uncontested

— that is, cases where the Government seizes someone’s property, sends
him notice of his rights, but no one files a claim and the property is
abandoned or forfeited by default

— 20 percent of recoveries are in NCB cases that are never filed in court
because no one contested the seizure

— Only 13 percent of recoveries occur in NCB cases that require judicial
action

— S0, 67 percent in criminal cases, 20 percent in uncontested cases, and 13
percent in NCB cases that are filed in court

Now, that may make it seem as if NCB forfeiture cases are relatively unimportant,
but that is not so



— they are an essential and integral part of the asset forfeiture program

Altogether, the U.S. Department of Justice recovers, on average, $2.5 billion a
year through asset forfeiture

— that’s from all forms of forfeiture — criminal, civil, and uncontested cases —
combined

— while only 13% of all recoveries occur in NCB cases that are filed in court,
13 percent of $2.5 billion is not nothing

— it comes to $325 million a year

— and that’'s $325 million that likely could not have been recovered any other
way

Why? Because NCB forfeiture is the tool the Government uses when recovering
property through criminal forfeiture is not possible, most often ...

— because the defendant has died
— because he is a fugitive

— because he is a foreign national who committed the crime from abroad and
is not extraditable to the U.S.

— because his identity is unknown

— or because the bad guy used someone’s else’s property to commit a crime,
and that other person,

— although he was not charged with the crime --

— was not an innocent owner but was someone who knew his property was
being used to commit an offense and allowed it to happen

Let me give you some examples:
Death

Suppose the person who committed a crime dies before he can be brought to
trial



— like a drug dealer who dies leaving behind a stash house full of cash
— the money cannot be forfeited as part of his sentence in a criminal case
because he is dead

— but NCB forfeiture is used to recover the property
That happens in white collar cases, too

— In a case in New Jersey, the Government was able to recover $7.5 million
that an employer stole from his employees’ workmen’s compensation fund,
by filing an NCB forfeiture case when he committed suicide before he
could be tried in a criminal case

— United States v. $7,599,358.90, 953 F. Supp. 2d 549 (D.N.J. 2013)
Fugitive
Many defendants cannot be tried because they are fugitives

— And the Government either doesn’t know where they are or cannot get
custody of them through extradition

In a case in Oklahoma, the defendant defrauded terminally ill cancer patients by
selling them worthless medicine for large sums of money and then fled to Mexico
to avoid prosecution, leaving her property in Oklahoma behind

— Using NCB forfeiture, the government was able to recover the property and
use it to pay restitution to the victims’ families

— United States v. Real Property Known As 7208 East 65" PI., 185 F. Supp.3d
1288 (N.D. Okla. 2016)

Foreign actors
NCB forfeiture is also essential when the person committing the crime is a
foreign actor who commits a crime from another country, and then launders or

invests the proceeds in the United States

— This could be a foreign public official who steals money in his country and
launders or invests it in the United States



— The most prominent examples of that are the NCB actions filed to recover
the money stolen by Gen. Abacha in Nigeria, or Pavlo Lazarenko in

Ukraine
But there are many other examples involving ...

— Money going to Islamic Revolutionary Guards to pay for Iranian oil

— or money found in the correspondent account of a U.S. bank that was on
its way to North Korea to funds its nuclear weapons program

— Or cryptocurrency traceable to a fraud scheme committed over the internet
from Nigeria, but found in an account or wallet in the United States

In those cases, and many others like them, even if we know who the perpetrator
is, we're unlikely to extradite him to the U.S. for trial
— But if the money is in the United States, we can use NCB forfeiture to

recover it

Defendant unknown
Cases are also frequently brought as NCB cases simply because we don’t know

who the bad guy is
— Cryptocurrency cases are a good example

In a case last year, a person believed to be a Chinese national, but who was
otherwise unknown, befriended a Victim through social media and told her of his

great success in investing in cryptocurrency

— Through what was largely a romance fraud scheme, he was able to get her
to invest $5.5 million in his cryptocurrency investment plan

— The FBI, using blockchain analysis, traced the victim’s money

— But because no one knew who the bad guy was, the only way to recover
the money was through NCB forfeiture

— United States v. Approximately 1,360,000.748 Tether, 2024 WL 348815 (N.D.
Cal. Jan. 30, 2024) (entering default judgment against cryptocurrency account to
which FBI traced the money, even though perpetrator was not identified and was

likely in China);



Not all of the “unknown perpetrator” cases are cryptocurrency cases, however
As | was preparing this talk, | read a case from California where an elderly
woman was defrauded of $1 million by someone who hacked the email account
of the company handling a real estate transaction on her behalf

— The fraudster impersonating the escrow agent told the victim to send the
money she was using to buy a house to a bogus address

— by the time the FBI got involved, much of the money had been transferred
to China

— but some remained in the United States

— and because no one knows who the person in China was who committed
the crime, the only way to recover the money still in the United States was
through NCB forfeiture

— United States v. Approximately $325,690.00 Seized From Bank of America, 2025
WL 2307897 (E.D. Cal. Aug. 11, 2025)

Third Party Property

Finally, there are cases where the defendant commits a crime using someone
else’s property

— The classic example is where someone uses someone else’s car to
distribute drugs, or someone else’s gun to commit a murder

— The car or the gun is forfeitable if the owner is not an innocent owner

— But because the owner is not a defendant in a criminal case, and
therefore, in our system, has no right to participate in the criminal trial,

— his or her property can only be forfeited in a separate civil or NCB case
where they can put the Government to its proof

— And assert the innocent owner defense



Types of Cases

As these examples suggest, NCB forfeiture is available as a tool for recovering
the proceeds of — and property used to commit --a wide variety of crimes

— Including most (but not all) offenses designated as federal crimes
We can recover property wherever it is located, including

— property found in the U.S. derived from foreign crime, and

— property found in another country derived from a U.S. crime

Drug and fraud cases (including the money laundering cases on which they are
based) account for the lion’s share of the recoveries

— but they may also involve public corruption and child pornography

— the violation of environmental and wildlife protection statutes

— the theft of cultural property

— and offenses that have international significance including
— the failure to maintain an effective AML program by financial institutions
— operating an unlicensed money transmitting business
— the financing of terrorism and

— and as | have mentioned, the enforcement of international sanctions
against countries such as Russia, Iran, and North Korea

We’'re going to be talking more about the sanctions cases in particular, along with
the cryptocurrency and corruption cases, in the second session of this Alternative
Program after lunch

— s0 please come back for that

About the only major federal crime for which asset forfeiture is not available is tax
evasion



— Tax cases are handled differently from other federal crimes, and can result
in substantial fines and penalties, but not asset forfeiture

The concept and the procedure
So, how does all of this work?

As in Canada, civil forfeiture cases in the United States are brought against the
property, not the person

— They are in rem actions (which is why our cases have funny names)

— This doesn’t mean the property has done something wrong, etc.
Very briefly, the idea is to bring an action naming the property — not the property
owner — and to prove that someone — again, not necessarily the property owner —

committed a crime

— And that the property was the proceeds of that crime or was used to
commit it.

What'’s crucial to understand is that the focus is on the property, not the property
owner

— And because the focus is on the property, not the property owner, there is
no need for a criminal conviction

— That’s why it’s called non-conviction based forfeiture, of course
But even so, it still requires proof of two things
— That someone committed a crime
— And that the property was derived from or used to commit the crime

— And the Government bears the burden of proof on a balance of the
probabilities on both of those points

Only after the Government has established that the property was derived from or
used to commit a crime does the burden shift to the property owner to prove

— again, on a balance of the probabilities --



— that even if all of that is true, he did not know that his property was being
used illegally

— or he did not know that he was acquiring criminally tainted property when
he purchased it as a bona fide purchaser for value

— In other words, that he is entitled to what we call the innocent owner
defense

Finally, even if the Government proves its case
— And even if the property owner is not an innocent owner

— The property owner gets to raise a proportionality challenge under the
Eighth Amendment to our Bill of Rights

— That is, for example, he gets to say, “yes, you proved that someone used
my house to store drugs and guns;”

— “and yes, | was aware that this was happening”

— “But even so, the forfeiture of my house on the facts of this case would be
grossly disproportional to the gravity of the offense.”

Summary
So, to wrap this up, the procedure in our civil cases goes like this:
— the property is seized,
— notice is sent to anyone who appears to have an interest in the property

— someone files a claim intervening in the action between the Government
and the property: we call him a claimant

— the government may challenge the claimant’s standing, e.g. on the ground
that he is not really the owner of the property but is a straw, or nominee, or
simply the real owner’s creditor; lots of cases are resolved on this ground

— the parties engage in discovery, and may file opposing motions for
summary judgment



— if those motions are denied, the case goes to trial, where the Government
has the burden of proof

— but where, even if the Government meets its burden, the claimant may try
to establish an innocent owner defense
Part II: Who handles the forfeitures?

There is no distinction between the federal courts that handle civil forfeitures and
those that handle criminal forfeitures

— all forfeiture cases, civil and criminal, are filed in the same federal courts

— and by the same prosecutors, who have the choice of pursuing one route
or the other, or both

— this is unlike the system in Canada where criminal forfeitures are handled
at the federal level, but civil forfeitures are handled at the provincial level

Each of the federal law enforcement agencies has people dedicated to
investigating forfeiture cases and handling forfeitures administratively if the
forfeiture is uncontested

— Contested forfeitures are referred to the federal prosecutors known as
United States Attorneys

— There are 93 U.S. Attorneys offices spread across the United States, and
each of them is supposed to have at least one asset forfeiture expert

— Though in reality, some offices have much more robust forfeiture programs
than others

— Last time | looked, fully one-half of all forfeitures (in dollars) came out of
one U.S. Attorney’s Office — the Southern District of New York on a little
island that we call Manhattan

That reflects the large forfeitures imposed in white collar cases

The runner-up is probably still the Southern District of Florida, reflecting the large
forfeitures in drug and fraud cases

Part lll: Where does the money go?



The money that is deposited into the two Funds is used as a first priority to
reimburse victims

— Over the last 25 years, the Justice Fund has paid out over $12 billion to
victims,

— Including $4.3 billion paid to the victims in the Bernie Madoff case alone
The rest of the money is --
— Used to defray the cost of storing / maintaining / disposing of the property

— Shared with state and local law enforcement agencies in proportion to their
participation in the case

— Allocated based on need — not on volume of their recoveries — to federal
law enforcement agencies for training, equipment, travel, and other law
enforcement purposes (excluding salaries)

Part IV: Model Legislation
Here is my sketch of what a model NCB forfeiture statute should contain
First, it should explain the nature of the action

e Government may bring non-conviction-based forfeiture action to confiscate
property without requiring the criminal conviction of any person

e Such an action is an in rem action against the property, and not an in
personam action against any person

¢ In such an action the Government is the plaintiff, the property is the res
subject to confiscation, and persons objecting to the confiscation are
intervenors

Then, it should set forth the scope if its application, terms of the kind of property
that may be forfeited, and the legal grounds for the forfeiture

e The Government may commence such an action against any property,
real or personal, tangible or intangible, that constitutes:
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o the proceeds of, or property used to commit or to facilitate the
commission of an offense for which NCB forfeiture is authorized; or

o Any property involved in a concealment, promotional, or
transactional money laundering offense involving an offense for
which NCB is authorized

It also must state the types of crimes to which the legislation applies

e Any domestic offense that constitutes a felony and

e Any foreign offenses that would be an offense if committed in the
jurisdiction if the property is found in the jurisdiction

Structure: It also should explain who in the criminal justice system as the
authority to commence and NCB forfeiture action, what court has jurisdiction
to adjudicate such actions, and who has the authority to manage and
maintain assets while the case is pending.

Jurisdiction: With respect to jurisdiction, the legislation also has to make clear
when the courts have jurisdiction over property located in another country

e Government can commence an action in its domestic courts against
property located in another country if the acts or omissions giving rise to
the forfeiture occurred within the jurisdiction of the domestic courts, and
were offenses for which NCB forfeiture is authorized, and

e Court has jurisdiction to make an order confiscating such property without
regard to whether the courts in the country where the property is located
will enforce the order

Procedure: The legislation must then lay out, in a step-by-step fashion, the way
an NCB case is commenced, litigated, and concluded

— At a minimum, it should address the following

e Seizure: How does the Government get custody of the property? The
legislation should set forth the procedure for the Government’s obtaining a
seizure warrant or restraining order or otherwise exercising control over
the property subject to forfeiture, and for preserving it pending trial
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Filing a complaint: How is a judicial proceeding commenced? The
statute should explain that the judicial proceeding begins with the
Government’s filing a complaint for forfeiture against the property, and will
proceed to litigation if someone with an interest in the property objects to
the forfeiture by intervening

Sending notice: How is notice of the proceeding given, and who is entitled
to such notice? It should explain the procedure for sending notice of the
forfeiture proceeding, and to whom notice must be given.

Time for commencing the action: How much time does the Government
have after seizing the property to commence an action in court? To
prevent the Government from seizing property and delaying the initiation of
the forfeiture proceeding, the legislation should set a deadline for the
Government to commence the action following the seizure of the property.

Content of complaint: What must the initial pleading say to state a cause
of action? It should also set forth what the forfeiture complaint should
contain to provide fair notice of the legal and factual grounds on which the
Government is basing the forfeiture action

Time for filing claim: How much time does the intervenor have to
intervene? The legislation should set a deadline for intervening in the
forfeiture action.

Content of claim: What must the claim say about the intervenor’s grounds
for intervening? As a guard against false or spurious claims, the legislation
should set forth the minimum that the intervenor must allege in his claim,
such as the nature of his interest in the property, and how and when he
acquired it, and require that it be filed under penalty of perjury.

Discovery: What discovery many the parties request of each other?

Challenges to standing: How does the Government challenge the
intervenor’s standing to contest the forfeiture? There must be a procedure
by which the Government can test whether the intervenor has a genuine
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interest in the property and is not merely a nominee, straw owner, or
otherwise without a legal interest in the particular property subject to
forfeiture.

o Evidence: What evidence is admissible and what evidence may be
excluded?

e Hearing on the merits: Who is the ultimate trier of fact? The legislation
should lay out the manner in which the merits of the case will be
determined, e.g., whether by a court or jury, what evidence is admissible,
etc.

o Affirmative defenses: And it should describe the affirmative defenses that
may be raised, such as the innocent owner defense, or disproportionality.

e Appeals. What right does either party have to appeal?

With respect to the procedure for adjudicating an NCB case, the legislation must
make clear how the burden of proof is allocated at each stage of the
forfeiture process. It should say that:

e Intervenor has burden of establishing standing to intervene by showing
that he has a legal interest in the property and is not a nominee or
unsecured creditor of the property owner

e Government has the burden of proving the that the property is subject to
forfeiture by showing that a criminal offense was committed and that the
property has the requisite nexus to the offense

e Intervenor has the burden of establishing any affirmative defense

e All burdens may be satisfied on a balance of the probabilities

Disposition: Finally, the legislation should explain what happens to property that
is forfeited to the government.

Published Article
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| have submitted an article laying out all of this in more detail to The Company
Lawyer, and it has been accepted for publication, but unfortunately it is not yet in
print

— But | will gladly provide a copy of the manuscript to anyone who is
interested.
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