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Introduction

Asset confiscation is one of the principal tools used by
law enforcement agencies to punish and deter criminal
activity, to incapacitate criminals’ ability to use tainted
property to perpetuate illicit conduct, to restore property
to victims, and to ensure a level playing field where law
abiding citizens are not forced to compete in the
marketplace with persons with unlimited quantities of
untaxed capital. This article makes six points regarding
what makes the confiscation laws work and how they can
be improved.

To illustrate the six points, I am going to use as an
example United States v The M/Y Amadea, a
non-conviction-based (civil) forfeiture filed by the
Department of Justice in the US.

The Amadea

As part of the effort to enforce the sanctions against
Russian oligarchs following the invasion of Ukraine, the
US has seized a number of Russian assets. One of those
is the M/Y Amadea, a $230 million yacht owned by
Suleiman Kerimov, which was seized in Fiji pursuant to

a warrant issued by a judge in the US. The yacht was
transferred by order of the Fijian court to the US—to a
dock in San Diego—and is now the subject of a pending
appeal from a non-conviction based (NCB) asset forfeiture
judgment in New York, that was entered after years of
litigation. The court orders issued in the past 12 months
include the following:

. United States v The M/Y Amadea 2025 WL
1604250 (S.D.N.Y. 2025)

. United States v The M/Y Amadea 2025 WL
754685 (S.D.N.Y. 2025)

. United States v The M/Y Amadea 2024 WL
1235608 (S.D.N.Y. 2024)

. United States v The M/Y Amadea 2024 WL
2946071 (S.D.N.Y. 2024)

Point 1

You can see by the case captions that the Amadea case
is a civil or NCB forfeiture action against the property in
rem. It is based on a criminal violation: the use of the US
financial system to violate the sanctions, but it is a civil
action. Why?

Kerimov could have been indicted in the US; other
Russian oligarchs have been charged criminally for
violating the sanctions; but there is little chance that
Russia would extradite him to the US to stand trial. And
without a criminal trial and criminal conviction there is
no way to confiscate the property under the criminal laws.

So, here’s the point: when you have a criminal violation
that occurred in your country, and you have possession
of the property involved, but you do not have jurisdiction
over the wrongdoer, NCB forfeiture is the only tool
available to enforce the law and recover the property.

We have robust NCB forfeiture laws in the US as do
many other countries, but countries that do not have such
laws need to enact them.

Point 2

How did the US get possession of the Amadea? The
seizure warrant was issued in the US by a federal
magistrate judge, but the yacht was in Fiji. The Fijian
court, however, recognised and enforced the US warrant
and turned the property over to US authorities.'

The point is that for asset forfeiture to work in the
international context, countries need to be willing and
able to enforce each other’s seizure warrants. Sometimes
that requires the enactment of domestic legislation to give
the courts authority to do so. In short, every country
should be making sure that it has such legislation in place.

* former federal prosecutor in the U.S. Department of Justice who concluded his 30-year career as the Chief of the Asset Forfeiture and Money Laundering Section of the
Office of the United States Attorney in the District of Maryland. This article is an edited version of a presentation made by the author at the 41st Cambridge International
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! Millemarin Investments Ltd v Director of Public Prosecutions, Civ. App. No. CBV 06 of 2022 (Supreme Court of Fiji, 7 June 2022).
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Point 3

What is the government’s theory of forfeiture in this case?
There is a federal statute that makes it an offense to
violate certain international sanctions; we call it the
International Emergency Economic Powers Act (IEEPA).?
But the forfeiture statute for that offense says only that
the Government is entitled to forfeit the “proceeds” of
the offense.’ Well, what are the “proceeds” of a sanctions
violation?

To fit within the statute, the government has had to
engage in some legal gymnastics. It alleges, in part, that
if Kerimov had not paid the expenses of maintaining the
Amadea, which he did in violation of the sanctions, the
boat would have become worthless; it would have become
a rotting derelict. So, if he would not have the boat but
for his violation of the sanctions, the boat must be the
proceeds of the violation of the sanctions.

So far, that theory has held up in court,’ but it is a waste
of everyone’s time to be having that argument.

But what is the right term? Instrumentality? Property
used to commit the offense? Property used to facilitate
it? It would make much more sense if the forfeiture statute
said that any property involved in a violation of the
sanctions was subject to forfeiture.’

So, the lesson—for the US and for every other country
enacting asset forfeiture laws—is to make sure the
authorising language is broad enough to fit the
circumstances where the law will be applied. Specifically,
forfeiture statutes should not be limited to the forfeiture
of proceeds but should allow the forfeiture of all property
involved in or used to commit an offense as well.

Point 4

Who gets to intervene in the forfeiture action by making
a claim to the property? Here’s where we get into why
these cases are taking so long to resolve.

The government says Kerimov is the owner of the
Amadea and therefore only he can contest the forfeiture;
but he has not made a claim. In fact, he says he doesn’t
own the Amadea. Rather, one Eduard Khudainatov says
that he owns it, and he is the one who has contested the
forfeiture action.

Why would he do that if he actually has no legal
interest in the vessel? Khudainatov is not a sanctioned
person; Kerimov is. So, if Khudainatov owns the yacht,
it is not subject to forfeiture.

But the government claims that Khudainatov does not
own the yacht; Kerimov does. According to the
government, Khudainatov’s claim is part of a legal
strategy whereby Khudainatov will claim any yacht that
the US attempt to forfeit in connection with a sanctions

250 USC 5.1705(a).
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violation, and then attempt to defeat their forfeiture on
the ground that if they all belong to Khudainatov, an
unsanctioned person, there would be no legal basis for
the forfeiture.

The government, of course, takes the view that is
should not have to litigate the merits of its forfeiture
action with a person who is only a nominee and who has
no beneficial ownership interest in the property. So, it
challenged Khudainatov’s standing to intervene in the
case. But how do you do that?

In our system, we must engage in a protracted
discovery process involving interrogatories, depositions,
and requests for documents, all of which Khudainatov
resisted. The government asked him, for example, how
many yachts do you own? What are they worth? How
did you pay for them? How often do you use them? Who
pays for the maintenance and insurance? All of this for
the purpose of determining if Khudainatov is really the
owner of the Amadea.

At every step in the process, however, he argued that
the interrogatories were too broad, that his answers would
expose private matters, that they should be kept under
seal, and so forth.

So, here is the point: to have an effective NCB
confiscation system, you have to have a way of
challenging the standing of nominees and others with no
real interest in the property. And you have to be able to
do that in an expeditious way.

For example, it should be the rule that if a claimant in
a forfeiture case—be it a shell company, a trust, a former
spouse, or whatever—cannot establish beneficial
ownership of the property; if he, she, or it refuses requests
for proof of ownership or hides behind the secrecy laws
of the jurisdiction that created the legal entity that claims
ownership; that person should be denied standing to
intervene, whether they hold nominal title to the property
or not.

As it turned out, the court ultimately held that
Khudainatov was not the owner of the Amadea and
dismissed his claim for lack of standing.’ But it took 3
years to get to that point, and now the issue is on appeal.

Point 5

Suppose for the sake of argument that the US had indicted
Kerimov in a criminal case, but he refused to come to the
US to face trial. Should a person who refuses to recognise
the jurisdiction of a court to try him on criminal charges
be allowed to ask the same court to protect his interest in
property? The US has a statute that says that he may not.’

If you’re charged in a criminal case and your property
is named in an NCB case, you have to make a choice:
Come to the US to answer the criminal charges and assert

3See 18 USC 5.981(a)(1)(C) (making the proceeds of a long list of offenses including IEEPA subject to civil forfeiture).

“For the application of the “but for” test in another context see United States v All Assets Held at Bank Julius Baer & Co Ltd, 743 F.Supp.3d 204, 226 (D.D.C. 2024)
(property is subject to forfeiture under a proceeds theory under s.981(a)(1)(C) if “the wrongdoer would not have obtained or retained [the property] but for having committed
the crime”; citing Section 1-3(a) of Cassella, Asset Forfeiture Law in the United States (2022)).

5See 18 USC 5.981(a)(1)(A) (making any property “involved in” a money laundering offense subject to civil forfeiture).

® United States v The M/Y Amadea 2025 WL 754685 (S.D.N.Y. 2025).
728 USC 5.2466 (commonly known as the “fugitive disentitlement” statute).
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your rights to the property or stay away and have the
property forfeited by default. You cannot appear in one
case when it suits you but stay away in another when it
does not.

In a case involving the forfeiture of real property in
Beverly Hills, a sanctioned Russian agent who was under
indictment attempted to get around this rule by having a
corporation that he controlled hold title to the property
and be the one to contest the forfeiture. The fugitive
disentitlement statute doesn’t apply to us, the corporation
said, because we are the owner but we are not under
indictment.

But the court held that that attempt to do an end-run
around the fugitive disentitlement statute would not work:
if the claim in the forfeiture action is made by a
corporation that the fugitive controls, the disqualification
that would apply to the fugitive applies to the corporation
as well.*

The point is that to have an effective NCB forfeiture
program, countries that want to assert jurisdiction over
property derived from crimes committed in their country
by foreign criminals who are not amenable to extradition
need to be able to tell the foreign criminals that they
cannot intervene in the forfeiture action in abstentia or
through counsel: They must appear to face the criminal
charges in person, and they cannot hide behind corporate
or third party ownership to avoid having to do so.

Point 6

Finally, Point 6: how do we pay for the maintenance of
property like a yacht when defence counsel are doing
everything possible to slow-walk the proceedings, and
the litigation—grinding forward at a glacial pace—could
well last 10 years?

Quite obviously, it is part of the defence strategy in
such cases to make the litigation so expensive that the
government will fold its tent and avoid making attempts
to forfeit such hard-to-maintain property in the future.
But the government cannot cave in to that tactic: doing
so would turn NCB forfeiture actions into proceedings
used only against the less well-to-do, while insulating the
property of the wealthy from any effective sanction under
the forfeiture laws.

To address this problem, we have a rule in the US that
allows a court to order the sale of the property pending
trial—with the proceeds placed in escrow—if the cost of
maintaining the property is “excessive.”” In the Amadea

case, the government invoked that rule, arguing that the
$743,000 that it was costing to maintain the vessel every
month was excessive. But it turns out that there is a flaw
in the rule: It doesn’t say, “excessive in comparison to
what.”

The government argued that $743,000 per month is
excessive by anyone’s metric, but if it must be in
comparison with something, then let’s say that it’s
excessive in comparison with what it costs to maintain
other kinds of property. For example, it costs a lot more
to maintain a herd of horses than it does to maintain a
pickup truck. So, the government argues that it should be
able to sell the horses even if it might be required to
maintain the pickup truck.

But the court said, no, the maintenance of the herd of
horses would be excessive not if it were excessive in
comparison to maintaining a pickup truck, but only if it
were excessive in comparison to what it would cost to
maintain some other herd of horses. And the same is true
for yachts. If it would cost $743,000 per month to
maintain some other $300 million yacht, the court said,
then spending that much to maintain Kerimov’s yacht
cannot be said to be excessive.

So, the court denied the government’s motion for the
interlocutory sale of the Amadea."

Much later, when Khudainatov’s claim was dismissed
and the court entered judgment for the US, the court
allowed the sale of the yacht pending appeal. But by that
time, the US had spent $32 million on maintenance costs."

Apparently, the forfeiture laws in the US need to be
amended to make clear when the cost of maintaining the
property is prohibitive—and when the property has no
unique or sentimental value militating against its sale—the
property can be sold to avoid the excessive cost. Without
such a revised rule, no country—not a wealthy country
like the US and not any other country with fewer
resources—will ever be able to use the forfeiture laws to
recover the proceeds of crime committed by extremely
wealthy individuals.

Conclusion

So those are my six points. The bottom line is that you
need NCB forfeiture to do what needs to be done in the
context of complex international crime, but there are many
fine points that have to be addressed to make the laws
work as they were intended.

8 United States v Real Property ... 432 N. Oakhurst Dr: 2024 WL 1259430 (E.D.N.Y. 2024).

° F.R.Civ.P., Supp. Rule G(7)(b).
10 United States v The M/Y Amadea 2024 WL 2946071 (S.D.N.Y. 2024).
' United States v The M/Y Amadea 2025 WL 1604250 (S.D.N.Y. 2025).
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