
 
 1 

 Criminal Forfeiture Procedure: 2004 

 

 An analysis of developments in the law in the past year regarding the inclusion  

 of a forfeiture judgment in the sentence imposed in a criminal case 

      

 Stefan D. Cassella1 

 INTRODUCTION 

While much of the attention lavished on asset forfeiture law in recent years has focused 

on civil forfeiture,2 federal prosecutors have begun to make criminal forfeiture a routine part of 

criminal law enforcement in federal cases.  Indeed, criminal forfeitures now account for 

approximately 50 percent of all contested forfeiture actions in the federal courts.  In some 

districts, the fraction is actually much higher.  As a result, there has been an explosion in the 

amount of case law interpreting the criminal forfeiture statutes and related rules of procedure. 

This article does not attempt to set forth all of the law on criminal forfeiture procedure.  

Its purpose is to review the major recent developments in the law,3 indicating where the cases 

have reinforced or carried forward propositions established in earlier cases, and where they 

depart.  It begins with the law on the scope and purpose of criminal forfeiture, and continues 

more or less chronologically through the various phases of a typical criminal case: the 

indictment, the pre-trial seizure and restraint of property, the forfeiture phase of the criminal 

trial, the entry of the order of forfeiture at sentencing, a general discussion of third party rights, 

and the post-trial ancillary proceeding in which the rights of third parties in the forfeited property 

are determined. 

I.  SCOPE AND PURPOSE OF CRIMINAL FORFEITURE 

It is well-established that criminal forfeiture is part of the sentence imposed on a 

defendant in a criminal case.4  There is no sentence, of course, unless the defendant is convicted 

of an offense.  Thus, it is fundamental that there can be no forfeiture order in a criminal case 

unless the defendant is convicted of an offense, and that the property to be forfeited must be 

connected in some way to the offense for which the defendant is convicted.5   

 
1 The author is the Deputy Chief of the Asset Forfeiture and Money Laundering Section of the U.S. 

Department of Justice.  The views expressed in this article are solely those of the author and do not 

necessarily reflect the policies of the Department of Justice or any of its agencies. 

2 The civil forfeiture laws were the subject of much debate and a number of congressional hearings 

throughout the 1990s, culminating in the enactment of the Civil Asset Forfeiture Reform Act of 2000 

(CAFRA), which is codified at 18 U.S.C. 983 et seq. and other places in the federal code.   

3 This article is an expanded version of a presentation delivered by the author in 2004 on the 

developments in criminal forfeiture law from 2003 through the early part of 2004. 

4 See Libretti v. United States, 516 U.S. 29 (1995) (criminal forfeiture is part of the sentence; it is not a 
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A recent case from the Fourth Circuit illustrates that rule.  In United States v. Cherry,6 

the defendant was convicted of two offenses: money laundering and embezzlement.  The 

district court later vacated the embezzlement conviction, but the money laundering conviction 

was affirmed on appeal.7  The order of forfeiture provided that two categories of property 

would be forfeited: real property that was  involved in the money laundering offense and other 

property representing the proceeds of the embezzlement.  Because the money laundering 

conviction was affirmed, the forfeiture of the real property was allowed to stand; but because the 

embezzlement conviction was vacated, the forfeiture of the proceeds of the embezzlement had to 

be vacated as well.8 

Another case from the Eleventh circuit adds a bit of a twist.  In United States v. 

Hasson,9 the defendant was convicted of a money laundering conspiracy under 18 U.S.C. ' 

1956(h)10 and three substantive fraud charges involving $877,500 in fraud proceeds.11  He was 

acquitted, however, on all other fraud charges alleged in the indictment.12 

In imposing sentence, the district court entered a money judgment against the defendant 

in the amount of $40 million.13  On appeal, he argued that the forfeiture order should have been 

limited to $877,500.  That was the amount involved in the fraud offenses for which he was 

convicted, he said, and therefore the limit on what could be forfeited in the criminal case.  The 

 
substantive element of the offense). 

5 See United States v. Aramony, 88 F.3d 1369 (4th Cir. 1996) (because  ' 1957 conviction was reversed 

on appeal, ' 982 forfeiture order had to be vacated); United States v. Tencer, 107 F.3d 1120 (5th Cir. 

1997) (same for ' 1956); United States v. Ahmad, 213 F.3d 805 (4th Cir. 2000) (same for structuring 

offense). 

6 330 F.3d 658 (4th Cir. 2003). 

7 Id. at 660. 

8 Id. at 670. 

9 333 F.3d 1264 (11th Cir. 2003).    

10 Id. at 1269. 

11 Id. at 1272. 

12 Id. at 1269. 

13 Id.  In criminal forfeiture cases, the forfeiture order can take the form of an order forfeiting specific 

property, a money judgment, or an order forfeiting substitute assets.  See United States v. 

Candelaria-Silva, 166 F.3d 19 (1st Cir. 1999) (criminal forfeiture order may take several forms: money 

judgment, directly forfeitable property, and substitute assets); United States v. Davis, 177 F. Supp. 2d 470 

(E.D. Va. 2001) (same, following Candelaria-Silva); United States v. Tedder, 2003 WL 23204849 (W.D. 

Wis. July 28, 2003) (same). 
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Court of Appeals acknowledged that the defendant had correctly stated the rule as it applied to 

the fraud offenses.  But it upheld the $40 million forfeiture nevertheless. 

It is true, the court said, that a criminal forfeiture must be limited to property involved in 

the offenses for which the defendant has been convicted.  Thus, if the defendant had been 

convicted of the three substantive fraud offenses and nothing more, the forfeiture would have 

been limited to $877,500.  But the defendant was not convicted only of three fraud offenses. He 

was also convicted of a money laundering conspiracy, and any property involved in the money 

laundering conspiracy was subject to forfeiture in the criminal case as well.14  The amount of 

money involved in a money laundering conspiracy, the court concluded, is the money that the 

defendant conspired to launder, which could include amounts derived from uncharged 

substantive conduct or substantive conduct for which the defendant has been acquitted.15 

Both Cherry and Hasson are entirely consistent with the traditional rule that has been 

applied in countless criminal forfeiture cases.16  A third case, however  C  this time from the 

Seventh Circuit  C represents a dramatic departure from that rule.  In United States v. 

Genova,17 the corrupt mayor of an Illinois city was convicted of a number of charges and 

acquitted on others.  In imposing sentence, however, the district court ordered the forfeiture of 

the property traceable to both the offenses on which mayor was convicted and the offenses on 

which he was acquitted. 

The Seventh Circuit affirmed the forfeiture on appeal.  Because criminal forfeiture is 

part of sentencing, the court said, the forfeiture is not limited to the property involved in the 

offenses for which the defendant was convicted.18  To the contrary, property involved in 

additional but related conduct B conduct for which the defendant has not been convicted B may 

be included in the forfeiture order if the judge finds that it is forfeitable by a preponderance of 

the evidence.  The notion is that all sentencing matters are governed by the preponderance 

standard and may be based on Arelevant conduct@ B i.e., conduct related to the offense of 

 
14 Hasson, 333 F.3d at 1279 n.19. The forfeiture statute for money laundering offenses, 18 U.S.C. ' 

982(a)(1), provides that all property Ainvolved in@ the money laundering offense is subject to forfeiture.  

The term Aproperty involved in@ is considerably broader than the term Aproceeds@ as used in other 

forfeiture statutes.  See Stefan Cassella, The Forfeiture of Property Involved in Money Laundering 

Offenses, 7 Buff. Crim. L. Rev.  583 (2004). 

15 Hasson, 333 F.3d at 1279. The court noted that the standard of proof in the forfeiture phase of the trial 

is preponderance of the evidence, which is lower than the reasonable doubt standard that the jury used in 

determining whether the defendant was guilty of the substantive fraud offenses.  Id. at 1279. 

16 See also United States v. Olson, 2003 WL 23120024 (W.D. Wis. July 11, 2003) (if defendant is 

charged with a single drug offense, the forfeiture must be based solely on that offense; if the Government 

wants to rely on uncharged drug offenses to support the forfeiture, it must file a civil forfeiture action). 

17 333 F.3d 750 (7th Cir. 2003). 

18 Id. at 762-63. 
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conviction but not the subject of the conviction itself.  Because forfeiture is as much a part of 

sentencing as the calculation of the defendant=s offense level under the sentencing guidelines or 

the amount of restitution,19 there is no reason why the forfeiture in a criminal case should be 

limited to the property directly related to the specific counts on which the defendant has been 

found guilty beyond a reasonable doubt. 

This ruling is controversial, to say the least, but its broader adoption by the federal courts 

would resolve a difficulty that heretofore has limited the application of criminal forfeiture in a 

great many cases.  It is commonplace in criminal cases for the defendant to agree to plead guilty 

to one count in an indictment in return for the Government=s promise to dismiss the remaining 

counts.  But if the forfeiture is limited to the convicted offense, how can that court enter an 

order of forfeiture for property involved in the offenses that are dismissed?  Wouldn=t the 

court=s forfeiture authority in such instances be limited to the property involved in the single 

offense to which the defendant pleaded guilty?  Adoption of the Seventh Circuit rule, of course, 

would mean that the court could always enter an order of forfeiture embracing all of the property 

involved in the case, without regard to whether it was directly connected to the offense of 

conviction or not. 

II.  INDICTMENT 

We turn now to the recent developments in the case law regarding each stage of a 

criminal forfeiture trial.  The first step in most criminal cases is the return of an indictment by a 

grand jury.20 

a.  Assets and extent of defendant=s interest need not be specified 

The Federal Rules of Criminal Procedure provide that the court may not enter an order of 

forfeiture Aunless the indictment or information contains notice to the defendant that the 

 
19 It is well-established that forfeiture is part of sentencing.  See United States v. Descent, 292 F.3d 703 

(11th Cir. 2002) (because forfeiture is part of sentencing, modifications to amount Government is seeking 

as money judgment do not constitute constructive amendments to the indictment); United States v. Hill, 

177 F.3d 1251 (11th Cir. 1999) (motion for a new trial must be made within 7  days of guilty verdict; 

motion made 7 days after special verdict on criminal forfeiture but 8 days after guilty verdict was not 

timely because forfeiture is part of sentencing and sentencing matters do not affect the 7-day time period 

under Rule 33); United States v. Apampa, 179 F.3d 555 (7th Cir. 1999) (because criminal forfeiture is 

part of sentencing, the appellate rules governing criminal appealsCnot those governing civil 

appealsCapply to appeals from the forfeiture judgment). 

20 A very high percentage of criminal forfeiture cases involve property that is already in Government 

custody by the time the defendant is indicted.  That is because the property has been seized for evidence 

during the investigative stage of the case, or because it was seized for administrative forfeiture.  If 

property is seized for administrative forfeiture and no one files a claim, the property is forfeited by default 

and there is no need for a criminal forfeiture proceeding.  On the other hand, if the defendant files a 

claim, the Government has the option of proceeding with either a civil judicial forfeiture action or 

including the property in the indictment in a criminal case.  See 18 U.S.C. ' 983(a)(3).  This article on 

criminal forfeiture procedure is not concerned with these preliminary stages of the case. 
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government will seek the forfeiture of property@ as part of his sentence.21  The notion is that the 

defendant has the right to know that the Government is seeking to forfeit his property so that he 

can prepare any defenses that he may have to the forfeiture.  But courts have held that this 

notice need not be provided in the indictment itself.  The defendant=s right to know what 

property will be forfeited is satisfied if the Government provides the defendant with a bill of 

particulars,22 or a draft of the special verdict form to be presented to the jury, in advance of the 

forfeiture phase of the trial.23  Thus, Rule 32.2(a) is satisfied if the forfeiture allegation in the 

indictment merely tracks the language of the applicable forfeiture statute without itemizing the 

property subject to forfeiture.24  

 
21

  Fed. R. Crim. P. 32.2(a).  Rule 32.2 was adopted in 2000.  Its purpose was to collect in one place all 

of the procedural rules pertaining to criminal forfeiture, replacing the rules that previously had been 

scattered among the other rules.  Rule 32.2(a) was derived from old Rule 7(c)(2).  Cases decided prior to 

2000 cite to the older rule. 

22
 See United States v. Moffitt, Zwerling & Kemler, P.C., 83 F.3d 660 (4th Cir. 1996), aff=g 846 F. Supp. 

463 (E.D. Va. 1994) (holding that an indictment need not list each asset subject to forfeiture; under Rule 

7(c), this can be done with bill of particulars); United States v. Vasquez-Ruiz, 136 F. Supp. 2d 941 (N.D. 

Ill. 2001) (stating that Rule 7(c)(2) does not require list of specific items subject to forfeiture in the 

indictment, but Government must provide bill of particulars listing all property, including substitute 

assets, subject to forfeiture 30 days before trial). 

23
 See United States v. Diaz, 190 F.3d 1247 (11th Cir. 1999) (indicating that the Government complies 

with Rule 7(c)(2) and due process if the indictment tracks language of the forfeiture statute and the 

Government informs defendant of its intent to forfeit specific asset after the guilty verdict and before the 

forfeiture phase of the trial begins). 

24
 See United States v. DeFries, 129 F.3d 1293 (D.C. Cir. 1997) (revealing that it is not necessary to 

specify in either the indictment or a bill of particulars that the Government sought forfeiture of 

defendant=s salary; to comply with Rule 7(c), the Government need only put defendant on notice that it 

would seek to forfeit everything subject to forfeiture under the applicable statute, such as all property 

Aacquired or maintained@ as a result of a RICO violation); United States v. Iacaboni, 221 F. Supp. 2d 104 

(D. Mass. 2002) (making clear that, for Rule 32.2(a), an itemized list of property need not appear in the 

indictment; tracking language of section 982(a)(1) was sufficient), aff=d 363 F.3d 1 (1st Cir. 2004); United 

States v. Lino, 2001 WL 8356 (S.D.N.Y. 2001) (stating that, under Rule 32.2(a), the Government need 

not detail property subject to forfeiture in the indictment; to the extent that a bill of particulars is required, 

Government=s agreement to provide particulars 60 days before trial is sufficient); United States v. Davis, 

177 F. Supp. 2d 470 (E.D. Va. 2001) (approving Government=s naming automobile as subject to forfeiture 

in a bill of particulars where indictment used general language tracking the forfeiture statute); United 

States v. Benjamin, 72 F. Supp. 2d 161 (W.D.N.Y. 1999) (indicating the sufficiency of a forfeiture 

allegation that tracks section 853(a)(1)); United States v. Cleveland, 1997 WL 537707 (E.D. La. 1997) 

(holding that property the Government intends to forfeit as proceeds need not be explicitly listed in the 

indictment).  But see United States v. Idriss, 2004 WL 733977 (D. Minn. 2004) (dismissing forfeiture 

allegation that tracking the language of ' 982(a)(2) but did not itemize the property to be forfeited). 
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Likewise, the forfeiture allegation need not specify precisely what interest the defendant 

has in the property.25  As discussed in detail below, the extent of the defendant=s interest in the 

property vis-a-vis that of third parties will be determined not in the criminal trial itself, but in the 

ancillary proceeding.  Thus, it is not necessary for the grand jury to concern itself with the 

extent of the defendant=s interest in the property, or as one district court has now held, with 

whether the defendant had any interest in the property at all.26 The inclusion of a forfeiture 

allegation in the indictment simply puts the defendant on notice that whatever interest he may 

have in the property will be forfeited if he is convicted of the underlying offense. 

b.  Substitute assets need not be listed in the indictment 

Just as the Government does not have to list the directly forfeitable property in the 

indictment, it does not have to list the property that it intends to forfeit as substitute assets either.
27  In United States v. Hatcher,28 the Government sought the forfeiture of substitute assets up to 

the value of all property stolen by the defendant from jewelry stores.  In denying the defendant=s 

challenge to the sufficiency of the forfeiture allegation, the court explained the reason for not 

requiring the Government to identify the substitute assets. 

Generally, the court said, a defendant must have notice of what property the Government 

seeks to forfeit so that he can challenge the existence of any nexus between the property and the 

offense at the forfeiture phase of the trial.29  With no defense to the forfeiture of substitute 

 
Notwithstanding this case law, however, prosecutors will often itemize at least some of the forfeitable 

property in the indictment because the grand jury=s finding of probable cause for forfeiture will generally 

make it easier for the Government to obtain a pre-trial restraining order.  See United States v. Bollin, 264 

F.3d 391, 421 (4th Cir. 2001) (the grand jury=s finding of probable cause is sufficient to satisfy the 

Government=s burden of establishing probable cause to obtain a pre-trial restraining order); In re Billman, 

915 F.2d 916, 919 (4th Cir. 1990) (same). 

25
 See United States v. Loe, 248 F.3d 449 (5th Cir. 2001) (holding that the indictment naming the real 

property that was subject to forfeiture was sufficient; it was not necessary for Government to allege that 

defendant held only 52.6 percent interest in the property, as was later established at trial); United States v. 

Frye, 202 F.3d 270 (6th Cir. 2000) (Table) (holding that the requirement that the indictment allege the 

extent of defendant=s interest is satisfied if the indictment says that the Government will forfeit all of his 

interest); United States v. Bainbridge Mgmt., Inc., 2002 WL 538777 (N.D. Ill. Apr. 11, 2002) (stating that 

the Government was not required to present grand jury with evidence of defendant=s ownership of the 

property; indictment only gives defendant notice that whatever interest he may have will be forfeited). 

26
 United States v. Fisk, 255 F. Supp. 2d 694 (E.D. Mich. 2003).  

27
 See United States v. Bollin, 264 F.3d 391, 422 n.21 (4th Cir. 2001) (holding that substitute assets need 

not be listed in the indictment). 

28
  323 F.3d 666 (8th Cir. 2003). 

29
 Id. at 673. 
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assets, however, there is no need for prior notice of what assets will be forfeited as substitute 

property.30  As discussed below, once the court finds that the defendant is liable to forfeit a 

given sum of money, the only grounds on which he may oppose the forfeiture of a substitute 

asset are (1) that the value of the substitute asset exceeds the amount the defendant is liable to 

forfeit, or (2) that the unavailability of the property directly traceable to, or used to commit, the 

offense is not his fault.31  Accordingly, prosecutors generally do not list property forfeitable as 

substitute assets in the indictment.32 

c.  Motion to dismiss the forfeiture allegation 

Motions to dismiss the forfeiture allegation from a criminal indictment are exceedingly 

rare in federal practice.  Generally, a defendant cannot move prior to trial to dismiss the 

forfeiture allegation on the grounds that the property is not forfeitable: the defendant=s 

opportunity to challenge the forfeiture comes in the forfeiture phase of the trial after the court or 

jury has found the defendant guilty of the underlying criminal charge.33  But a recent decision 

from the Middle District of Pennsylvania illustrates an exception to that rule. 

In United States v. Grass,34 the defendant was charged with a wire fraud offense.  Under 

the statute in existence at the time of the offense, the proceeds of wire fraud could be forfeited 

only if the fraud Aaffected a financial institution.@35  Accordingly, the defendant moved to 

 
30

 Id. 

31
 See 21 U.S.C. ' 853(p) (requiring that the Government, in moving for the forfeiture of a substitute 

asset, establish that the unavailability of the asset is due to an act or omission of the defendant). 

32
 There are valid reasons for departing from this rule.  In a minority of courts, substitute assets, like 

directly forfeitable assets, are subject to pre-trial restraint.  Naming the property subject to forfeiture in 

the indictment makes the restraining order easier to obtain.  More important, if real property is listed as a 

substitute asset in an indictment, the Government may file a lis pendens on the property.  Finally, naming 

property as a substitute asset in the forfeiture allegation in an indictment puts third parties on notice that 

the property is subject to forfeiture, thus precluding the third parties from later claiming that they acquired 

an interest in the property with having reason to know that it was subject to forfeiture.  See 21 U.S.C. ' 

853(n)(6)(B) (defining the bona fide purchaser defense to criminal forfeiture in the ancillary proceeding). 

33
 See United States v. Dote, 150 F. Supp. 2d 935, 943 (N.D. Ill. 2001) (explaining the amount of money 

subject to forfeiture is a matter for the Government to prove and the jury to determine at trialBnot an issue 

the court can resolve on a motion to dismiss the forfeiture allegation in the indictment). 

34
 274 F. Supp. 2d. 648 (M.D. Pa. 2003)  

35
 The forfeiture statute for mail and wire fraud, 18 U.S.C. ' 981(a)(1)(D), was amended in 2000 to 

remove this limitation.  Section 981(a)(1)(C) is a civil forfeiture statute that may be used to obtain 

criminal forfeiture pursuant to 28 U.S.C. ' 2461(c) (any forfeiture that may be done civilly may also be 

done criminally). 
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dismiss the forfeiture allegation on the grounds that nothing in the indictment supported the 

Government=s contention that the fraud giving rise to the forfeiture affected a financial 

institution.  The defendant argued that the indictment alleged only that the victim=s money was 

withdrawn from and deposited in a bank C it did not allege that the bank itself was the victim or 

perpetrator of the crime.36 

The district court agreed with the defendant, holding that even if everything alleged in the 

indictment were true, the Government had failed to allege grounds on which forfeiture could be 

ordered.  Thus, the forfeiture allegation was subject to a pretrial motion to dismiss.37 

III.  PRETRIAL RESTRAINT OF ASSETS 

Once an indictment is returned in a criminal case, the Government is able to move ex 

parte for a pre-trial restraining order that preserves the forfeitable property pending trial.38  Such 

restraining orders are considered essential to ensure that the forfeitable property is not alienated, 

encumbered, dissipated or destroyed in the period between the indictment and the entry of an 

order of forfeiture at the time the defendant is sentenced.  A frequently litigated question, 

however, is under what circumstances a defendant may seek to modify or vacate a pre-trial 

restraining order once it has been entered. 

a.  Post-restraint hearings: the Jones-Farmer rule 

 Prosecutors are reluctant to agree to pre-trial hearings regarding the modification or 

continuation of restraining orders.  Indeed, many prosecutors would rather forego the 

opportunity to restrain the property than run the risk that the court will hold a pre-trial hearing.  

Defendants, on the other hand, tend to demand the hearingCnot because they are aggrieved by 

the restraining order butCto afford defense counsel an early opportunity to discover the nature of 

the Government=s criminal case and to cross-examine some of the Government=s witnesses.   

 
36

 Grass, 274 F. Supp. 2d. at 658 (A[T]he term >affecting a financial institution= requires an allegation that 

the financial institution was affected in an adverse manner, rather than merely used as an instrumentality 

of the crime.@). 

37
 Id. 

38
 21 U.S.C. ' 853(e)(1)(A); See United States v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998) 

(explaining ex parte order remains in effect through trial unless the court grants defendant a hearing and 

agrees to modify the order); United States v. Monsanto, 924 F.2d 1186, 1192 (2d Cir. 1991) (explaining 

that a pre-restraint hearing was required for post-indictment order); United States v. Bissell, 866 F.2d 

1343, 1352 (11th Cir. 1989) (describing how a pre-trial seizure with only a post-seizure opportunity for 

hearing was constitutional); United States v. Jamieson, 189 F. Supp. 2d 754, 756 (N.D. Ohio  2002) 

(allowing the court to grant the defendant a hearing to modify the restraining order); United States v. 

Acord, 47 F. Supp. 2d 1339 (M.D. Ala. 1999) (ruling a post-indictment restraining order may be issued ex 

parte to preserve the Government=s interest in movable property, such as an automobile).    
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 Recognizing this, courts have held that a defendant is entitled to challenge a pre-trial 

restraining order only if he makes two threshold showings: 1) that he has no funds other than the 

restrained property with which to hire counsel in the criminal case, and 2) that there is a good 

faith reason to believe that the court (or the grand jury) erred in finding probable cause to believe 

that the restrained property would be subject to forfeiture if the defendant is convicted.39  The 

first showing ensures that defendants will have the right to contest the restraining order in any 

case where the defendant=s Sixth Amendment right to counsel is implicated, while the second 

requirement prevents the defendant from using the hearing merely as a way of getting discovery 

from the Government in the criminal case when he has no real basis for challenging the 

restraining order.  Prosecutors refer to this two-part test as the Jones-Farmer rule after the two 

leading appellate cases in which it first appeared.40 

There are a number of recent examples of District Courts applying the Jones-Farmer 

rule.  In United States v. St. George,41 for example, a district court in Tennessee followed Jones 

in ruling that the defendant had to make a threshold showing that she lacked an alternative source 

of funds to retain counsel and that there was reason to believe there was no probable cause for 

the forfeiture of the restrained property.  The defendant made the first showing,42 but the court 

denied the hearing on the grounds that the defendant failed to make the second one.43  The court 

 
39

 As discussed infra, the standard for entering a pre-trial restraining order is probable cause.  Some 

courts enter the restraining order based on the grand jury=s finding of probable cause for forfeiture at the 

time it returned the indictment.  See United States v. Bollin, 264 F.3d 391, 421 (4th Cir. 2001) (stating 

that the grand jury=s finding of probable cause is sufficient to satisfy the Government=s burden); In re 

Billman, 915 F.2d 916, 919 (4th Cir. 1990) (same).  Other courts permit reliance on the grand jury=s 

finding only as to probable cause for the underlying criminal offense and enter the restraining order only 

after making an independent probable cause finding regarding the connection between the property and 

the offense based on affidavits submitted by the Government along with its application for the ex parte 

restraining order.  See United States v. Jones, 160 F.3d 641, 648 (10th Cir. 1998) (holding that a 

defendant may challenge grand jury=s finding of probable cause to believe the restrained property is 

traceable to the offense, but he may not challenge the grand jury=s finding of probable cause regarding the 

underlying crime); United States v. Jamieson, 189 F. Supp. 2d 754, 758 (N.D. Ohio 2002) (same). 

40
 See United States v. Farmer, 274 F.3d 800, 804-05 (4th Cir. 2001) (holding that a defendant is entitled 

to a pretrial hearing if property is seized for civil forfeiture and he demonstrates that he has no other 

assets available; following Jones); Jones, 160 F.3d at 647-48 (indicating that defendant has the initial 

burden of showing to the court=s satisfaction that he has no funds other than the restrained assets to hire 

private counsel or to pay for living expenses, and a prima facie showing that there is a bona fide reason to 

believe the restraining order should not have been entered).  

41
 241 F. Supp. 2d 875 (E.D. Tenn. 2003). 

42
 Id. at 878-79. 

43
 Id. at 879-81.  
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stated that merely alleging that some of the restrained funds were untainted was insufficient to 

establish a good faith basis to believe that the restraining order was issued in error.44 

b.  Post-restraint hearings: the non-Jones-Farmer cases 

Not all circuits have adopted the Jones-Farmer rule, however.  For example, nearly 20 

years ago, the Fifth Circuit held in United States v. Thier45 that pre-trial restraining orders in 

criminal cases are governed by Rule 65 of the Federal Rules of Civil Procedure.  Accordingly, a 

defendant was entitled to an automatic post-restraint hearing in every case, whether or not his 

Sixth Amendment rights were implicated and regardless of the merits of his case.  But that may 

soon change. 

In United States v. Melrose East Subdivision,46 the Fifth Circuit signaled that the time 

may have come to reconsider Thier.  In this case, the Government obtained an ex parte order 

restraining $1 million worth of property that appeared to be the proceeds of a Medicaid fraud 

offense.47  The defendant then sought an immediate post-restraint hearing to release funds from 

restraint in order to pay for his defense counsel.48  In response, the Government urged the 

district court to disregard Thier and adopt the Jones-Farmer rule C denying the defendant a 

hearing unless he could establish that his Sixth Amendment rights were implicated because he 

had no other funds with which to retain counsel in his criminal case.49  The court declined to do 

so.  It granted the defendant a hearing and allowed his counsel to cross-examine the 

 
44

 Id.; see also Jamieson, 189 F. Supp. 2d at 757-58 (following Jones; to satisfy the Sixth Amendment 

requirement, the defendant must show he has no access to funds from friends or family, and the 

Government has the opportunity to refute the showings); United States v. Ziadeh, 230 F. Supp. 2d 702 

(E.D. Va. 2002) (following Farmer; no hearing if defendant has other assets available to pay counsel; that 

the restrained property was substitute assets makes no difference in the Fourth Circuit). 

45
 801 F.2d 1463, 1469 (5th Cir. 1986). 

46
 357 F.3d 493 (5th Cir. 2004).  

47
 Id. at 496.  The restraining order in Melrose East was issued under the civil version of the restraining 

order statute: 18 U.S.C. ' 983(j).  The provisions of ' 983(j) and its criminal forfeiture counterpart, 21 

U.S.C. '  853(e), however, are virtually identical. 

48
 Id. at 497. 

49
 Id. 
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Government=s trial witnesses, but then found that the Government did have probable cause to 

believe that the restrained funds were subject to forfeiture.50  The defendant appealed.  

The focus of the appeal was on the validity of the district court=s finding of probable 

cause, a point we will return to shortly.51  But the Government also argued that the district court 

never should have held a probable cause hearing in the first place because the defendant never 

established that his Sixth Amendment rights were implicated as the Jones-Farmer rule requires.
52 In the end, the Fifth Circuit did not reach that issue.53   

Nevertheless, Melrose East  served to open the door to pressing district courts in the 

Fifth Circuit to accept the Jones-Farmer rule in future cases.  Once that door was opened, it was 

only a few weeks before a district court walked right through it. 

In United States v. Causey,54 the district court issued an ex parte order restraining more 

than $55 million in assets belonging to former Enron CEO Jeffrey Skilling.  Following Thier, 

the court initially scheduled a Rule 65 hearing where the Government would have been required 

to establish probable cause to believe that the restrained funds were traceable to the fraud 

offenses alleged in Skilling=s indictment.  But the Government urged the court to adopt the 

Jones-Farmer rule.55  Citing Melrose East,56 the court did so,  and ruled that Skilling would be 

entitled to challenge the restraining order only if he established that the $23 million in additional, 

unrestrained funds that Skilling had transferred to his attorneys would be inadequate to finance 

his defense.57  No hearing has been held.  

 
50

 Id. 

51
 See discussion infra Part III.c. 

52
 Melrose East, 357 F.3d at 497 

53
  Id. at 501 n.5 (discussing the weight of authority towards a due process requirement for a hearing if 

the Sixth Amendment is implicated and how Thier may be in conflict with Monsanto, leaving it up to 

future cases to decide whether any of Thier has been overruled. This case had a post-restraint hearing and 

was a District Court victory for the Government); see Thier, 801 F.2d at 1469 (contending that legislative 

history clearly indicates against conducting a hearing).    

54
 309 F. Supp. 2d 917 (S.D. Tex. 2004). 

55
 Id. at 926-27. 

56
 Id. at 925-26 (stating that Melrose East considered only the evidentiary standard for a motion to change 

a pretrial restraining order, leaving alone the issue of whether a pre-restraint hearing is necessary under 

due process, and noting the potential conflict between Monsanto and Thier).  

57
 Id. at 927. 
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c.  Procedure at the restraining order hearing 

In addition to calling into question the continued validity of Thier, the Fifth Circuit=s 

opinion in Melrose East addressed two procedural issues regarding what happens if the 

defendant succeeds in establishing that he has a right to challenge a pre-trial restraining order at a 

hearing.  As to whether the defendant could cross-examine the Government=s witnesses without 

first showing that there was a serious basis for the challenge to probable cause, the court said no. 

AAlthough the government bears the burden at a pretrial hearing of persuading the court that 

probable cause exists,@ the court said, Athe district court generally should not 

permit a [defendant] to examine the government's witnesses without first producing some 

evidence suggesting that the restrained assets were untainted.@58 

Second, the court had to determine whether the standard for continuing a restraining 

order was probable cause C the standard the district court had employed C or Alikelihood of 

success on the merits@ C the standard the Fifth Circuit had adopted in Thier.59  In United States 

v. Monsanto,60 the Supreme Court held that assets may be restrained pre-trial in a criminal case 

if there is probable cause to believe the assets are subject to forfeiture.61  Although the 

restraining order in Melrose East was entered in a parallel civil case, not in the criminal case 

itself, the court agreed with the Government that Monsanto applied.62  Probable cause is, 

therefore, Athe proper standard of proof@ for issuing a pre-trial restraining order in a civil 

forfeiture case and in a criminal case as well.63 

The final issue in Melrose East was what evidence is sufficient to constitute probable 

cause to restrain assets in a white collar fraud case when the defendant  claims that the 

Government has failed to distinguish between the criminal proceeds and assets traceable to the 

legitimate portion of his business.  The defendant said that he ran a legitimate health care 

facility, and that, even assuming arguendo that he engaged in some fraud, the burden was on the 

Government to show that it was restraining only the fraud proceeds and not his legitimately 

 
58

 Melrose East, 357 F.3d at 507 n.17 (citing United States v. Jones, 160 F.3d 641, 647 (10th Cir. 1998)). 

59
 Id. at 500. 

60
 491 U.S. 600 (1989). 

61
 Id. at 616. 

62
 Melrose East, 357 F.3d at 503-05 (following Monsanto for a civil case and strongly implying but not 

deciding whether Monsanto overrules Thier in criminal cases). 

63
 Id. at 505. 
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earned money.64   The defense argued that white collar cases are unlike drug cases in which the 

Government can meet its probable cause burden simply by demonstrating that the defendant had 

no legitimate source of income.65  The court held, however, that the Government could restrain 

all of the defendant=s assets by showing that the fraud represented a large part of the defendant=s 

business and that the timing of the acquisition of the restrained assets coincided with the 

fraudulent activity.66  For probable cause purposes, the Government did not have to trace each 

restrained item to fraud proceeds but could rely on circumstantial evidence and need not negate 

the possibility that the defendant had some legitimate income. 

d.  Pretrial restraint of substitute assets 

Throughout the 1990s, there was considerable debate among the courts whether the 

restraining order provision in Section 853(e) did or did not authorize the pre-trial restraint of 

property not directly traceable to the underlying criminal offense.  The Government argued that 

such property could be restrained if, at the end of the day, it could be forfeited as a Asubstitute 

asset@ in place of property that the defendant had alienated, encumbered, dissipated or destroyed.
67  In other words, if the property would be subject to forfeiture at the time of sentencing, it 

should be subject to pre-trial restraint.  The Fourth Circuit and several district courts agreed with 

the Government on this point,68 but the majority of the courts of appeal held that a literal reading 

of the restraining order statute required a finding that the property was directly traceable to the 

offense before it could be restrained.69 

 
64

 Id. 

65
 Id. at 507. 

66
 Id.  

67
 See 21 U.S.C. ' 853(p) (2004) and Fed. R. Crim. P. 32.2(e) (setting forth the criteria and procedures, 

respectively, for forfeiting a substitute asset in a criminal case). 

68
 See United States v. Bollin, 264 F.3d 391, 421 (4th Cir. 2001); In re Billman, 915 F.2d 916 (4th Cir. 

1990); United States v. Scardino, 956 F. Supp. 774 (N.D. Ill. 1997) (holding that reference to Asubsection 

(a)@ property in ' 853(c) applies to substitute assets, and stating, in dicta, that the same would apply to 

pretrial restraint under ' 853(e)); United States v. Infelise, 938 F. Supp. 1352 (N.D. Ill. 1996) (stating that 

regardless of whether pretrial restraint of substitute assets was proper is moot once defendant is 

convicted; improper restraint would not be grounds for relief in ancillary proceeding); United States v. 

O=Brien, 836 F. Supp. 438 (S.D. Ohio 1993) (entitling the government to a pretrial order restraining 

substitute assets). 

69
 See United States v. Gotti, 155 F.3d 144 (2d Cir. 1998); United States v. Field, 62 F.3d 246 (8th Cir. 

1995); United States v. Ripinsky, 20 F.3d 359 (9th Cir. 1994); In re Assets of Martin, 1 F.3d 1351 (3d 

Cir. 1993); United States v. Floyd, 992 F.2d 498 (5th Cir. 1993). 
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While it appears that Congress will have to resolve this issue, the cases decided in the 

past year indicate that the battle continues in the courts.  In an unpublished opinion, the Sixth 

Circuit adopted the majority rule, holding that substitute assets are not subject to pre-trial 

restraint,70 while a district court in New Mexico, in another unpublished decision, followed the 

Fourth Circuit rule and entered an order restraining substitute property. 

The Sixth Circuit=s decision is frankly bizarre.  In United States v. Ford,71 the district 

court entered a pre-trial restraining order after finding probable cause that a sum of money was 

directly traceable to the gambling offense alleged in the defendant=s indictment.  At trial, 

however, the jury found that it was not so: the defendant had derived $1,137,348.63 from the 

gambling offense, the jury said, and so was liable for a money judgment equal to that amount, 

but the Government had not established a direct link between the restrained property and the 

missing gambling receipts.72  As a consequence, the restrained property remained subject to 

forfeiture, but only as a substitute asset.   

One might ask, Aif the defendant=s property is going to be forfeited anyway, what 

difference does it make whether it=s forfeited as a substitute asset or as property directly traceable 

to the offense?@  Unfortunately, because of the glitch in the statute that precludes the pre-trial 

restraint of substitute property in most circuits,73 the difference is considerable.  In Ford, the 

Court of Appeals held that notwithstanding the district court=s initial finding of probable cause, if 

the property was not forfeitable as tainted proceeds, the Government had been improperly 

holding the restrained funds as substitute assets all along.74  Thus, although the defendant could 

be required to part with his property in order to satisfy the money judgment, he was entitled to 

interest that accrued on the property during the period of the unlawful restraint!  All of which 

left at least one question unanswered: if the formerly restrained property should prove 

 
70

 United States v. Ford, No. 01-5781, 2003 WL 21212547 (6th Cir. May 22, 2003). 

71
 Id. 

72
 Id. at *1. 

73
 See sources cited supra notes  - . 

74
  Ford, 2003 WL 21212547, at  *7.  The Court of Appeals relied heavily on a previous case on civil 

forfeiture where the government was found to have no proper claim to the property and returned it to the 

owner.  Id. (citing United States v. $515,060.42 in United States Currency, 152 F.3d 491, 504-05 (6th 

Cir. 1998) (holding that the Government did have to disgorge interest on property in which, in hindsight, 

it had no proprietary interest)).  In Ford, the Court of Appeals stated that this principal should apply to 

either civil or criminal procedure, despite crucial differences in liability and resolution (such as the 

criminal sentencing aspect, statutory background, and the burden of proof differences).  64 Fed. Appx. at 

984-85.  The court also made a leap in scope that bears directly on the present issue when it interpreted 

the wording Aproperty not forfeitable@ from $515,060.42 as A[property] not forfeitable as tainted proceeds 

of unlawful activity@ where the property still is forfeitable, but as a substitute asset.  Id. at 985.     
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insufficient to satisfy the money judgment, will the interest that the Government is required to 

pay the defendant be subject to forfeiture as a substitute asset as well?  It would seem so. 

Such rulings in no way advance the interests of justice.  Property subject to forfeiture 

should be subject to pre-trial restraint, regardless of the theory of forfeiture that ultimately will 

be invoked to separate the defendant from his property.  Indeed, the pre-trial restraint of 

substitute assets is often the only way to secure the defendant=s property in cases involving 

complex corporate fraud where the commingling of tainted and untainted assets makes direct 

tracing of the defendant=s property to the crime virtually impossible but where the ultimate 

imposition of a money judgment C and the forfeiture of the property as a substitute asset C is all 

but certain, should the defendant be convicted of the offense.  And such pre-trial restraint is 

necessary if the forfeiture is to perform its most important function: providing a means of 

recovering the proceeds of the crime for the benefit of the victims to whom it will be disbursed 

when the forfeiture is complete.75  It remains for Congress to correct the oversight in the present 

laws by amending the criminal forfeiture statutes to authorize the pre-trial restraint of all 

forfeitable property, whether it is directly traceable to the offense or not. 

In the meantime, the Third Circuit has suggested one way in which the weakness in the 

current law may be overcome in certain circumstances.  In United States v. Pantelidis,76  the 

court held that a defendant could agree to the pretrial restraint of his substitute assets as 

consideration for Government=s promise not to include money laundering charges in his 

indictment and that such a bargain is a binding contract.77 

IV.  THE FORFEITURE PHASE OF THE TRIAL 

Forfeiture plays no role in a criminal trial unless the defendant is found guilty of at least 

one criminal offense.78  At that point, the court hears additional evidence regarding the 

 
75

 Because the statutes allow the Government to seize the defendant=s forfeitable property and hold it 

pending trial C procedures not available under the victim restitution statutes C criminal forfeiture is the 

most effective means of restoring property to the victims in criminal cases.  The Attorney General=s 

authority to distribute forfeited property to victims is set forth in 21 U.S.C. ' 853(i).  See United States v. 

O=Connor, 321 F. Supp. 2d 722,  (E.D. Va. 2004) (granting the Government=s motion to use the forfeited 

funds to satisfy a restitution order, pursuant to ' 853(i)(1)). 

76
 335 F.3d 226 (3d Cir. 2003). 

77
 Id. at 234-35 (ruling that it was a contract but an ambiguous one and remanding to the district court to 

resolve ambiguities).  

78
 See Fed. R. Crim. P. 32.2(b) (court must determine whether any property is subject to forfeiture as soon 

as practicable after the entry of a guilty plea or the return of a guilty verdict). 
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forfeitability of the property and, if the case is being tried to a jury,79 gives the jury a second set 

of jury instructions.  The jurors also receive a set of special verdict forms that they mark as to 

each asset, indicating whether or not the Government has established the requisite connection 

between the asset and the underlying offense.  

a.  The standard of proof is preponderance of the evidence . 

There are several new cases standing for the well-established proposition that the burden 

of proof in criminal forfeiture cases is Apreponderance of the evidence@ because it is a matter of 

sentencing.80  Indeed, courts have universally continued to apply the preponderance standard 

notwithstanding the Supreme Court=s holding regarding sentencing in Apprendi v. New Jersey,81 

in which any fact that increases the defendant=s sentence above the statutory maximum requires a 

jury finding by proof beyond a reasonable doubt.82  Forfeiture, like restitution, is open-ended.  

The forfeiture of all property derived from, or used to commit, the criminal offense is part of the 

punishment for the offense; therefore, it cannot exceed the statutory maximum in the sense 

described by Apprendi.83  The latest cases C from the First, Fifth and Ninth Circuits C reiterate 

this point.84 

 
79

 If the guilt phase of the trial was tried to a jury,  Rule 32.2(b)(4) gives the defendant the option of 

requesting that the jury be retained to hear the forfeiture phase of the trial. See discussion infra Part IV.e. 

   

80
 See United States v. Hasson, 333 F.3d 1264 (11th Cir. 2003) (applying the preponderance standard to 

criminal forfeiture for money laundering and extending earlier case law to forfeiture under ' 982(a)(1)); 

United States v. Cherry, 330 F.3d 658 (4th Cir. 2003) (stating that preponderance standard applies to all 

' 982 forfeitures). 

81
 530 U.S. 466 (2000). 

82
 The Supreme Court ruled again on sentencing and statutory maximums in Blakely v. Washington, 124 

S. Ct. 2531 (2004).  Applying Apprendi specifically to a determinate sentencing system, the Court found 

that a defendant given a sentence above the statutory maximum had a Sixth Amendment right to a jury 

finding beyond a reasonable doubt on all facts pertaining to the sentencing.  Id. at 2536-38.  Criminal 

forfeiture is an indeterminate sentencing system: the forfeiture is for all assets involved in the offense and, 

aside from the nexus requirement, has no maximum.  Post-Blakely cases, therefore, should reflect the 

same reasoning applied to post-Apprendi cases concerning forfeiture and its role in sentencing.      

     

83
 See United States v. Vera, 278 F.3d 672 (7th Cir. 2002) (holding that, like restitution, forfeiture has no 

statutory maximum; it is open-ended; thus a forfeiture of property described by a criminal forfeiture 

statute can never exceed the statutory maximum in a way that makes Apprendi applicable; the 

preponderance of the evidence standard still applies); United States v. Corrado, 286 F.3d 934 (6th Cir. 

2002) (Corrado II) (petition for rehearing denied); United States v. Najjar, 300 F.3d 466 (4th Cir. 2002) 

(indicating that because forfeiture is part of the punishment, standard of proof for RICO forfeiture 

remains preponderance of the evidence, notwithstanding Apprendi); United States v. Powell, 2 Fed. 
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b.  The Government may not shift the burden 

In general, the Government bears the burden of proving forfeitability and cannot shift the 

burden to the defendant.85  The statutory exception to this applies only in drug cases, where 

there is a rebuttable presumption that money obtained by the defendant during the time when he 

was engaged in drug dealing constitutes drug proceeds.86   

The Seventh Circuit, however, has created some uncertainty about the general rule.  In 

United States v. Genova,87 the Government sought the forfeiture of the corrupt mayor=s house on 

the grounds that he had invested bribe money in it.  Because the case involved commingled 

property, the court agreed with the defendant that only the portion traceable to the bribe money, 

and not the portion traceable to legitimate income, could be forfeited.88  The question was, who 

 
Appx. 290 (4th Cir. 2001) (Table) (same); United States v. Cabeza, 258 F.3d 1256 (11th Cir. 2001) 

(same, following Corrado II and Powell); United States v. Corrado, 227 F.3d 543 (6th Cir. 2000) 

(Corrado I) (Apprendi does not apply to criminal forfeiture; under Libretti v. United States, 516 U.S. 29 

(1995), forfeiture is an aspect of the sentence, not a separate offense; therefore, forfeiture need not be 

submitted to a jury or proved beyond a reasonable doubt); United States v. Cianci, 218 F. Supp. 2d 232 

(D.R.I. 2002) (stating that because forfeiture is part of sentencing, preponderance of the evidence applies 

to RICO forfeitures; Apprendi does not apply because there is no statutorily prescribed maximum 

forfeiture); Ida v. United States, 207 F. Supp. 2d 171 (S.D.N.Y. 2002) (Libretti rejected the notion that 

forfeiture has Aelements@ that must be submitted to a jury; as Apprendi does not even mention forfeiture, it 

did not overrule Libretti; thus the preponderance standard still applies in the Second Circuit); United 

States v. Stewart, 151 F. Supp. 2d 572 (E.D. Pa. 2001) (holding that Apprendi does not apply 

retroactively to closed criminal cases); United States v. Davis, 177 F. Supp. 2d 470 (E.D. Va. 2001) 

(following Corrado and Cabeza; preponderance standard still applies in the Fourth Circuit); see also 

Cassella, ADoes Apprendi v. New Jersey Change the Standard of Proof in Criminal Forfeiture Cases?@ 89 

KY. L.J. 631 (2001) (identifying continued use of the preponderance of evidence standard). 

84
 See United States v. Keene, 341 F.3d 78 (1st Cir. 2003) (Aforfeiture is not viewed as a separate charge, 

but as an aspect of punishment imposed following conviction of a substantive offense@; therefore, 

notwithstanding Apprendi, the preponderance standard applies); United States v. Gasanova, 332 F.3d 297 

(5th Cir. 2003) (holding that because forfeiture is part of the statutory punishment for the criminal 

offense, forfeiture does not exceed the statutory maximum; hence the preponderance standard applies); 

United States v. Shryock, 342 F.3d 948 (9th Cir. 2003) (following Najjar, Gasanova, Corrado, Vera, and 

Cabeza without discussion). 

85
 See United States v. Rutgard, 108 F.3d 1041 (9th Cir. 1997) (stating that the Government=s argument 

that money was forfeitable under 21 U.S.C. ' 982 as property involved in money laundering because 

there was no evidence of a legitimate source improperly shifted burden of proof to the defendant). 

86
 21 U.S.C. ' 853(d).  

87
 333 F.3d 750 (7th Cir. 2003). 

88
 Id. at 762. 
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had the burden of proving which part was which.  The court acknowledged that the Government 

has the burden of showing which part is forfeitable: AOnce the defendant has contended, with 

some evidentiary support, that at least some of the value in a given asset came from lawful, 

non-forfeitable sources, then the prosecutor must demonstrate how much is forfeitable.@89  That 

sounds like the normal rule that the defendant has the burden of raising the issue, at which point 

the burden shifts back to the Government; but the court added, A[a]s the wrongdoer, [the Mayor] 

bears the risk of uncertainty in this endeavor.@90  Exactly what that means is unclear.

 
 

89
 Id. at 763. 

90
 Id. 

c.  Jury instructions 
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Until recently, there was little case law describing what the jury instructions should look 

like in a criminal forfeiture case.  In United States v. Cherry,91 the Fourth Circuit provided some 

guidance in two areas.  With respect to money judgments, the court said that the district court 

properly instructed the jury that it had to find, by a preponderance of the evidence, that the sum 

for which the Government was seeking a money judgment fairly represented the amount derived 

from proceeds that the defendant obtained, directly or indirectly, from the offenses charged.92  

  With respect to property involved in a money laundering offense, the court said the 

district court properly instructed the jury that it had to find, by a preponderance of the evidence, 

that the property Afairly represents the property which was involved in, or is traceable to property 

involved in@ the money laundering counts.93 

 d. Right to a jury 

 Rule 32.2(b)(4) gives the defendant the option, in a case that was tried to a jury, of asking 

that the jury be retained to hear the forfeiture part of the case.94  But the defendant cannot wait 

until after the jury is dismissed and then say, AI want a jury trial on the forfeiture.@  As a district 

court in Virginia held several years ago, the defendant must make his request before the jury is 

dismissed: his right is to have the trial jury retained, not to have a new forfeiture jury 

empanelled.95  The Fourth Circuit has now affirmed that decision,96 but in doing so it reserved 

Athe more difficult question of what, at a minimum, would constitute a sufficient request and 

when, in the course of the proceedings, such a request would have to be made.@97 

 There has been some debate, however, as to whether the right to a jury trial provided in 

Rule 32.2 applies in all criminal forfeiture cases or only in cases in which the Government is 

seeking the forfeiture of specific assets.  The rule says that Athe jury must determine whether the 

 
91

 330 F.3d 658 (4th Cir. 2003). 

92
 Id. at 669. 

93
 Id. 

94
 FED. R. CRIM. P. 32.2(b)(4). 

95
 See United States v. Davis, 177 F. Supp. 2d 470, 482-83 (E.D. Va. 2001) (holding that under Rule 

32.2(b)(4), the defendant must make a specific request to have the jury retained to determine the 

forfeiture; a general request for a jury trial at the time of arraignment is not sufficient; defendant, who 

stood silent while the jury was dismissed, waived his right to have the jury determine the forfeiture and 

could not request that a new jury be empanelled). 

96
 United States v. Davis, 63 Fed. Appx. 76 (4th Cir. 2003) 

97
 Id. at 82.  
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Government has established the requisite nexus between the property and the offense.@98  Some 

have suggested that this language precludes the right to request a jury trial if the Government is 

seeking only a money judgment in the forfeiture phase of the trial.  Others have argued that the 

reference to the Anexus between the property and the offense@ applies equally to the nexus 

between a specific asset and the offense and the calculation of the amount of money derived 

from, or otherwise involved in, the offense.  In United States v. Tyson Foods, Inc.,99 a district 

court in Tennessee took the latter approach, holding that the amount of the money judgment is 

for the jury to decide as part of the nexus determination.100 

In United States v. Neal,101 the district court asked this question: if the jury makes a 

finding that the property is forfeitable, is that finding binding on the court, or can the court 

decline to follow the verdict and refuse to enter the forfeiture judgment?  The court held that it 

was not free to second-guess the jury=s finding of forfeitability once the jury returns its special 

verdict.  At that point, the court said, entry of a preliminary order of forfeiture is mandatory.102 

Finally, Rule 32.2 resolved a debate over the jury=s role in determining the defendant=s 

ownership interest in the property vis-a-vis that of third parties.  We will discuss that issue in 

detail later in the section on third-party rights and the ancillary proceeding. 

V. THE PRELIMINARY ORDER OF FORFEITURE  

 Once the jury (or the court) determines that the Government has met its burden of 

establishing that property is subject to forfeiture, the court Amust promptly enter a preliminary 

order of forfeiture setting forth the amount of any money judgment or directing the forfeiture of 

specific property.@103  As the foregoing discussion of the jury=s role in determining the amount 

of the money judgment makes clear C  not to mention the specific reference to money 

judgments in Rule 32.2(b)(2)  C  it is now well-established that the criminal forfeiture order 

can take the form of a judgment against the defendant for a sum of money.104   

 
98

 FED. R. CRIM. P. 32.2(b)(4). 

99
 No. 4:01-cr-061 (E.D. Tenn. Feb. 4, 2003) (unpublished). 

100
 Id. at _____ 

101
 Cr. No. 03-35-A (E.D. Va. Sept. 29, 2003) (unpublished). 

102
 Id. at _____ 

103
 FED. R. CRIM. P. 32.2(b)(2). 

104
 See sources, supra note 12. 
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a. Money judgment 

Usually, the Government seeks a money judgment in cases where the defendant has 

obtained a certain quantity of money as the proceeds of the offense, but the money cannot be 

found.105 

But two new cases illustrate that money judgments are not limited to cases involving the 

forfeiture of criminal proceeds.  In United States v. Puche,106 the defendants agreed to launder 

money that they thought was drug proceeds C but was actually Asting money@ received from 

undercover agents C by depositing it in their bank accounts and transferring it somewhere else.
107  In doing so, they commingled the sting money with untainted funds.  As the Eleventh 

Circuit observed, the Government is entitled to forfeit any property Ainvolved in@ a money 

laundering offense C including the laundered funds themselves, any commission paid to the 

money launderer, and any  Aclean money@ that the defendant used to facilitate the offense by 

making the Adirty money@ look more legitimate.108 

In Puche, the undercover agents had recovered the sting money, but that left the 

defendants liable to forfeit their commissions and the legitimate funds that had been commingled 

with the sting money in their accounts.  When neither of those sums could be located, the court 

ordered the defendants to pay a money judgment equal to the combined value of the 

commissions and the untainted funds.109 

Similarly, in United States v. Iacaboni,110 the First Circuit affirmed a money judgment 

equal to sum of the amounts involved in all of the money laundering transactions making up a 

conspiracy to launder gambling proceeds, including the salaries paid to co-defendants, overhead 

 
105

 See United States v. Watkins, 320 F.3d 1279, 1281 (11th Cir. 2003) (noting that district court imposed 

$100,000 money judgment and forfeited cash found in defendant=s residence as substitute asset); United 

States v. Chavez, 323 F.3d 1216, 1217 (9th Cir. 2003) (holding that lottery winnings were properly held 

forfeited to the Government); United States v. Bennett, 2003 WL 22208286 (S.D.N.Y. Sept. 24, 2003) 

(entering money judgment for $109 million in fraud proceeds that the Government could not locate). 

106
 350 F.3d 1137 (11th Cir. 2003). 

107
 Id. at 1142. 

108
 Id. at 1153-54. 

109
 Id. at 1142,1154. 

110
 363 F.3d 1 (1st Cir. 2004). 
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expenses of the gambling operation, and payouts to winning bettors, even though the defendant 

did not retain the money for himself.111  

Finally, the Sixth Circuit held that the same reasoning applies to the forfeiture of 

substitute assets in a facilitation case.  In United States v. Javaherpour,112 the market the 

defendant had used to facilitate the distribution of methamphetamine had been sold, so the court 

affirmed the forfeiture of substitute assets equal to the value of the facilitating property.113 

b. Substitute assets 

As already noted, criminal forfeiture can take the form of an order forfeiting the 

defendant=s interest in specific assets, or a personal money judgment against the defendant for 

the value of the property involved in the offense.  But what is the Government=s remedy if the 

specific assets cannot be found or if the defendant is unwilling or unable to pay the money 

judgment?  In both cases, the Government is entitled to satisfy the forfeiture order by asking the 

court to order the forfeiture of untainted property of the defendant as a substitute asset.114 

The forfeiture of substitute assets is governed by Rule 32.2(e) of the Federal Rules of 

Criminal Procedure.  Moreover, when the Government is seeking to forfeit substitute assets in 

place of directly forfeitable property that is not available, it must show that the criteria set forth 

in 21 U.S.C. ' 853(p) are satisfied.  In essence, under ' 853(p), the Government must show that, 

due to an act or omission of the defendant, the directly forfeitable property cannot be located, has 

been transferred to a third party, has been placed beyond the jurisdiction of the court, has been 

diminished in value, or has been commingled with other property so that it cannot be divided 

without difficulty. 

In United States v. Loren-Maltese,115 a district court made clear just how easy it is for the 

Government to satisfy this requirement.  In that case, the defendant opposed the motion for the 

forfeiture of substitute assets on two grounds: she denied that the Government=s inability to 

 
111

 Id. at 4-5 (reviewing de novo whether payouts to winning bettors were promoting the illegal gambling 

business under 18 U.S.C. ' 1956 (a)(1)(A)(i)). 

112
 78 Fed. Appx. 452, 2003 WL 22331994 (6th Cir. Oct. 9, 2003). 

113
 Id. at 457. 

114
 See United States v. Carroll, 346 F.3d 744, 749 (7th Cir. 2003) (stating that substitute forfeiture 

provision of 21 U.S.C. ' 853 subjects Aevery last penny@ as substitute assets to satisfy a money judgment); 

see also United States v. Baker, 227 F.3d 955 (7th Cir. 2000) (holding that once the Government has 

obtained a money judgment, it may forfeit defendant=s real property in partial satisfaction of that 

judgment); United States v. Candelaria-Silva, 166 F.3d 19, 42 (1st Cir. 1999) (same). 

115
 United States v. Loren-Maltese, No. 01 CR 348-3, 2003 WL 291910 (N.D. Ill. Feb. 10, 2003). 
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locate the money was due to any Aact or omission@ of the defendant; and she argued that the 

Government had failed to show that it could not locate the forfeited property through the exercise 

of Adue diligence.@116  But the district court rejected both arguments and ordered the forfeiture of 

the substitute assets. 

The Government satisfied the due diligence requirement, the court said, simply by asking 

the defendant what happened to the money, and her refusal to respond was sufficient to satisfy 

the Aact or omission@ requirement.117  In other words, the defendant who knows what she did 

with the proceeds of her crime cannot oppose the forfeiture of substitute assets on the grounds 

that the Government did not try hard enough to find them.  If she does not want the substitute 

assets to be forfeited, all she has to do is tell the Government where to find the directly 

forfeitable property so that the Government can forfeit that instead.118 

Once the court grants a motion to forfeit substitute assets, the court has to conduct an 

ancillary proceeding to resolve any third party claims.  For example, in Loren-Maltese, the court 

ruled that granting the motion to forfeiture substitute assets would not harm third parties because 

they would be able to contest the forfeiture in the ancillary proceeding.119  The rights of third 

parties to challenge forfeiture orders is discussed in detail in Part IX of this article. 

c. Seizure of property pursuant to preliminary order 

Once the preliminary order is entered, the Government can use it to seize any property 

that was not already in Government custody.120  This can include property in the possession of 

third parties C like defense counsel C who will then be required to file claims in the ancillary 

proceeding to establish their right to recover the property.  In United States v. McCorkle,121 the 

court held that the third party (in this case, defense attorney F. Lee Bailey) may be ordered to 

 
116

 Id. at *1.   

117
 Id. (requiring only the omission to make the location known to the Government, not an affirmative act 

of concealment). 

118
 See also United States v. Weidner, No. 02-40140-01-JAR, 2004 WL 432251, at *4 (D. Kan. Mar. 4, 

2004) (showing that selling the directly forfeitable real property and putting the proceeds in escrow was 

sufficient to satisfy the requirements of ' 853(p)). 

119
 Loren-Maltese, 2003 WL 291910 at *2. 

120
 See United States v. McCorkle, 143 F. Supp. 2d 1311 (M.D. Fla. 2001) (stating that under ' 853(g), 

the court shall authorize the Attorney General to seize property named in the preliminary order or take 

any other action to preserve the Government=s interest, without regard to the location of the property). 

121
 321 F.3d 1292 (11th Cir. 2003).  
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deposit property named in the preliminary order of forfeiture in the registry of the court pending 

the ancillary proceeding.  Refusal on the part of the third party to do so can result in contempt. 

VI.  Order of Forfeiture/Sentencing 

a.  Forfeiture is mandatory 

As mentioned earlier, criminal forfeiture is a mandatory part of the sentence once the 

finder of fact has determined that the nexus between the property and the offense has been 

established.122  A recent Sixth Circuit case illustrates the application of this principle in an 

unusual context. 

In United States v. Carpenter,123 the defendant was convicted of running a marijuana 

operation.  He acknowledged some portion of his property was subject to forfeiture, but he 

argued that he should be ordered to forfeit only the portion of the land that he actually used to 

commit the offense.  The Sixth Circuit held, however, that because criminal forfeiture is 

mandatory, the district court was required to order the forfeiture of the property used to commit 

the offense in its entirety, even if the defendant used only part of it for that purpose.124  In other 

words, if the land used to grow the marijuana comprises a single parcel, the court lacks the 

discretion to say, AOkay, only six acres out of the 100-acre parcel will be forfeited.@  

b.  Failure to include the order of forfeiture in the judgment 

Rule 32.2(b)(3) provides that at sentencing, Athe order of forfeiture becomes final as to 

the defendant and must be made a part of the sentence and be included in the judgment.@125  

While that seems straightforward enough, this seemingly simple requirement has proven to be an 

unexpected obstacle to the effective administration of justice and the source of a deep division 

among the federal courts. 

The problem is that many judges and prosecutors are unfamiliar with the rule, and 

nothing in the forms provided by the Administrative Office of the Courts serves to remind them 

of it.  As a consequence, in a great many cases, after all steps have been taken to forfeit property 

 
122

 See Alexander v. United States, 509 U.S. 544, 562 (1993) (AA RICO conviction subjects the violator 

not only to traditional, though stringent, criminal fines and prison terms, but also mandatory forfeiture 

under ' 1963@); United States v. Monsanto, 491 U.S. 600, 606 (1989) (ACongress could not have chosen 

stronger words to express its intent that forfeiture be mandatory in cases where the statute applied . . . .@). 

123
 317 F.3d 618 (6th Cir. 2003), rev=d en banc, 360 F.3d 591 (6th Cir. 2004) (indicating that validity of 

the search warrant was the only issue). 

124
 Carpenter, 317 F.3d at 626. (using the word Ashall@ in 21 U.S.C. ' 853(a) makes the forfeiture of all 

property involved in the offense mandatory). 

125
 FED. R. CRIM. P. 32.2(b)(3). 
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in a criminal case C from the indictment, to the special verdict, to the issuance of a preliminary 

order of forfeiture C the court simply forgets to mention the forfeiture during the sentencing 

hearing or fails to include forfeiture order as part of the judgment.   

So what does that mean?  It depends on the circuit.  The majority rule, which emerged 

during the last year, is that the failure to comply with the requirements of Rule 32.2(b)(3) 

constitutes a ministerial error that may be corrected nunc pro tunc pursuant to Rule 36.  The 

Fourth, Fifth and Eighth Circuits so hold.126  Accordingly, in those circuits, whenever someone 

discovers the error, the Government may move pursuant to Rule 36 to correct it, and the 

forfeiture remains unaffected. 

For a moment, it appeared that the Eleventh Circuit agreed with the majority rule.  In an 

unpublished opinion in United States v. Arevalo,127 a panel held that a preliminary order of 

forfeiture becomes final at sentence automatically, and that the failure to memorialize that in 

writing by making the forfeiture part of the judgment is a clerical error that may be corrected 

pursuant to Rule 36.128  But only days later, in United States v. Pease,129 another panel of the 

same court, this time in a published opinion, held that the omission of the order of forfeiture 

from the judgment in a criminal case was not a clerical error at all, and therefore, Rule 36 

Acannot be used, as it was here, to make a substantive alteration to a criminal sentence.@130  To 

change the judgment and include the order of forfeiture would be Aa substantive alteration to a 

 
126

 See United States v. Hatcher, 323 F.3d 666, 673 (8th Cir. 2003) (holding that if there was a 

preliminary order of forfeiture, the failure to include the forfeiture in the judgment at sentencing is a 

clerical error that may be corrected at any time pursuant to Rule 36); United States v. Thomas, No. 

03-4246, 2003 WL 21465365 (4th Cir. June 25, 2003) (stating that amendment of the judgment pursuant 

to Rule 36 to include the forfeiture judgment 4 years after sentencing was appropriate as it accurately 

reflected the district court=s intention at sentencing); United States v. Mitchell, No. 02-4618, 2003 WL 

21757309 (4th Cir. July 31, 2003) (indicating that where defendant had notice of the forfeiture in the 

indictment and court entered preliminary order, the failure to comply with the technical requirements of 

Rule 32.2(b)(3) was a ministerial error that did not affect the fairness of the proceedings; thus defendant 

not entitled to any relief; declining to follow United States v. Pease, 331 F.3d 809 (11th Cir. 2003), as 

factually distinguishable); United States v. Loe, 248 F.3d 449, 464 (5th Cir. 2001) (providing that if a 

district court forgets to include forfeiture in the judgment, it may, pursuant to Rule 36, Fed. R. Crim. P., 

amend the judgment nunc pro tunc; even if the judgment is not so amended, oral pronouncement of the 

forfeiture at the sentencing hearing is sufficient to comply with former Rule 32(d)(2)). 

127
 No. 02-15388, 2003 WL 21204947 (11th Cir. May 13, 2003). 

128
 Fed. R. Crim. P. 36 ( AAfter giving any notice it considers appropriate, the court may at any time 

correct a clerical error in judgment, order, or other part of the record, or correct an error in the record 

arising from oversight or omission.@) 

129
 331 F.3d 809 (11th Cir. 2003). 

130
 Id. at 815. 
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criminal sentence.@131  If the district court does not make the order of forfeiture part of the 

judgment at sentencing, the court said, and the Government does not appeal, the forfeiture is void 

and the property must be returned to the defendant.132  A panel of the Second Circuit, in still 

another unpublished opinion, said much the same thing.133 

 The notion that the Government could do everything required in a criminal forfeiture 

case, and yet have to return the forfeited property to the convicted defendant because of the 

court=s omission in complying with a technical provision in the rule has not set well with 

prosecutors and some judges.  A recent case from the Southern District of Alabama illustrates 

how one judge in the Eleventh Circuit managed to find a way around Pease in denying a 

defendant=s motion for the return of his forfeited property.    

 In United States v. Moreno,134 a convicted defendant C whose property had been 

forfeited in his criminal case seven years earlier C learned of the decision in Pease and filed a 

motion for the return of his property pursuant to Rule 41(g).  That rule provides relief to a 

person whose property is being held by the Government illegally, but the district court held that 

Rule 41(g) did not apply to this case.  A Rule 41(g) motion, the court noted, is a request for 

equitable relief.  It does not apply if the movant had an adequate remedy at law, sat on his 

rights, or made no showing that he has suffered any injustice.135  In this case, the defendant 

could have challenged the district court=s failure to comply with the rule on direct appeal, waited 

seven years to seek relief, and made no showing that the property in question was not subject to 

forfeiture in the criminal case.  Accordingly, the district court held that, notwithstanding the 

Government=s inability to correct the district court=s error pursuant to Rule 36, the defendant 

could not use Rule 41(g) to recover his forfeited property.136   

Most recently, the original panel in Arevalo, in declining cross-motions to publish that 

case and to refer it to the full court en banc to resolve the apparent intra-circuit conflict, held that 

 
131

 Id. at 816 (explaining when the motion should have taken place and how using Rule 36 to introduce 

the forfeiture order if omitted is inappropriate). 

132
 Id. at 815. 

133
 See United States v. Seltzer, 199 F.3d 1324 (2d Cir. 1999) (Table) (explaining that when district court 

inadvertently failed to include forfeiture as part of the sentence, the Government=s only remedy was to 

appeal; it could not wait six weeks and then move district court to amend the sentence). 

134
 Cr. No. 95-00091 (S.D. Ala. Nov. 12, 2003). 

135
 Id. at _____ 

136
 Id. at ______ 
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Pease was actually distinguishable from Arevalo.137  Pease, the panel said, involved a complete 

failure of the district court even to mention forfeiture at sentencing.  In Arevalo, in contrast, the 

defendant was well aware of the forfeiture at the time of sentencing.138  

c. Frustrating the forfeiture is punishable as an obstruction of justice 

There have been a number of cases in recent years holding that frustrating the 

Government=s efforts to forfeit property is punishable as an obstruction of justice.139  The 

Seventh Circuit=s recent decision in United States v. Carroll,140 adds a new wrinkle to the case 

law on this issue. 

In Carroll, the defendant pled guilty to an immigration fraud offense and agreed to a $2.5 

million money judgment.141  The Government then seized various assets that it considered 

directly traceable to the offense and moved to include them in the forfeiture order.  The 

defendant opposed the motion, claiming that the assets were untainted; but the district court 

found that the defendant was lying and enhanced his sentence for obstructing justice.142 

On appeal, the Seventh Circuit agreed with the rule that a defendant=s false statements 

regarding the nexus between his assets and the offense may be the basis for an obstruction of 

justice enhancement of his sentence under the sentencing guidelines, but only if the false 

statement is material.  Because the assets in question would be forfeitable as substitute assets 

needed to satisfy the money judgment even if they were not traceable to the offense, the court 

said, a false statement regarding the source of the funds was not material.143  Accordingly, the 

 
137

 United States v. Arevalo, No. 02-15388, 2004 WL 1253057, at *1 (11th Cir. 2004) (reaffirming the 

original holding and distinguishing Pease on the ground that the court in Arevalo apprized the defendant 

of the forfeiture orally at sentencing). 

138
 Id. 

139
 See United States v. Baker, 227 F.3d 955 (7th Cir. 2000) (stating that a defendant=s attempt to frustrate 

the forfeiture by transferring assets to a third party constitutes an obstruction of justice warranting an 

increase in the sentencing offense level for the underlying criminal offense); United States v. Keeling, 

235 F.3d 533 (10th Cir. 2000) (holding that a defendant quitclaiming property to avoid forfeiture of 

substitute assets was found to constitute an obstruction of justice). 

140
 346 F.3d 744 (7th Cir. 2003). 

141
 Id. at 746. 

142
 Id. at 747. 

143
 Id. at 748-49. 
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court held, the defendant=s misstatements regarding the source of the seized property could not 

constitute an obstruction of justice.144 

d.  No reduction in sentencing offense amount for forfeited property 

The courts generally agree that the defendant cannot use the fact that he is forfeiting his 

property as a reason why the court should reduce his sentence under the sentencing guidelines.145 

 This was reaffirmed by the Ninth Circuit in United States v. Bright,146 which held that the 

amount forfeited by the defendant is not deducted from the amount used to calculate the 

defendant=s offense level under the sentencing guidelines.147 

e.  Forfeiture and restitution 

For some years, the courts appeared to be divided over whether the defendant is entitled 

to credit against the forfeiture judgment for the amount he may have already paid to the victims 

of his crime as restitution.  The majority rule, however, now seems to be that the defendant can 

be ordered to pay both forfeiture and restitution with no reduction in the forfeiture for the amount 

paid as restitution.148  In United States v. Carroll, for example, the court said in dicta that the 

defendant may be ordered to forfeit everything he owns as substitute assets: he is not entitled to 

retain anything with which he might pay fines or restitution.149 

 
144

 Id. at 749. 

145
 See United States v. Coddington, 118 F.3d 1439, 1441 (10th Cir. 1997) (stating that forfeiture is 

expressly considered by the guidelines and thus cannot be the basis for a downward departure) (collecting 

cases); United States v. Weinberger, 91 F.3d 642, 644 (4th Cir. 1996); United States v. Crook, 9 F.3d 

1422, 1425 (9th Cir. 1993); United States v. Shirk, 981 F.2d 1382, 1397 (3d Cir. 1992) (overruled on 

different grounds). 

146
 353 F.3d 1114 (9th Cir. 2004). 

147
 Id. at 1119 (refusing to deduct the forfeiture amount from the loss amount which would have caused 

the offense level to lower).  

148
 See, e.g., United States v. Tencer, 107 F.3d 1120, 1133-36 (5th Cir. 1997) (affirming restitution order 

for $451,000 to fraud victims plus criminal forfeiture of $1 million that included the fraud proceeds plus 

commingled funds); United States v. Emerson, 128 F.3d 557, 566-68 (7th Cir. 1997) (holding that 

forfeiture and restitution are not mutually exclusive; defendant may be made to pay twice and is not 

entitled to reduce restitution by the amount of the forfeiture); United States v. O=Connor, 321 F. Supp. 2d 

722, 729 (E.D. Va. 2004) (following Emerson; because forfeiture and restitution serve different goals and 

are not mutually exclusive, defendant has no right to used forfeited property to satisfy a restitution order). 

149
 346 F.3d at 749. 
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Conversely, the courts also are now holding that the defendant is not entitled to a credit 

against the restitution he owes to the victim for the amount he has already forfeited.  Several 

years ago, in United States v. Alalade,150 the Fourth Circuit held that under the Mandatory 

Victims Restitution Act, the defendant is not entitled to an offset against the restitution order for 

the value of the fraud proceeds that the Government forfeited administratively.151  Following 

Alalade, the Ninth Circuit has now said essentially the same thing.  

In United States v. Bright,152 a defendant who was being sentenced for a fraud offense 

asked that his liability under a proposed order of restitution be reduced by the amount that had 

already been administratively forfeited by the Postal Service.153  The court held, however, that 

the application of the forfeited money to restitution was discretionary with the seizing agency 

under 18 U.S.C. ' 981(e)(6).154  In other words, the court said, a district court can urge the 

Government to apply the forfeited funds to restitution, but it cannot require it.155  Thus, the 

defendant was not entitled to an offset against the restitution order for the amount forfeited: 

restitution and forfeiture are not mutually exclusive and the restitution is ordered without regard 

to the forfeiture amount.156   

f.  Joint and several liability 

One last point regarding the entry of the forfeiture order concerns the liability of a 

particular defendant when multiple defendants are convicted of engaging in a particular scheme.  

A great many cases now say that all defendants are jointly and severally liable to forfeit the total 

amount of money obtained as criminal proceeds or laundered in the course of a money 

 
150

 204 F.3d 536 (4th Cir. 2000)  

151
 Id. at 540-41. 

152
  353 F.3d 1114 (9th Cir. 2004) 

153
 Id. at 1117-18. 

154
 Id. at 1123-24. 

 

155
 Id. at 1121-24 (agreeing with and citing Alalade). 

156
 See also United States v. Rollins, 65 Fed. Appx. 215, 2003 WL 1930336 (10th Cir. Apr. 24, 2003) 

(ruling that a defendant, who was convicted of a bank robbery, pay $57,000 in restitution to the bank, 

without any credit for the $20,000 that state authorities seized from him at the time of his arrest but did 

not apply to restitution); O=Connor, 321 F. Supp. 2d at 729-30 (holding that although the defendant has no 

right to use forfeited funds to satisfy a restitution order, the Government may, pursuant to ' 853(i)(1), ask 

the court to apply the forfeited funds to restitution for the benefit of the victims). 
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laundering scheme.157  This came up in an interesting way in United States v. Genova,158 the 

case involving the corrupt mayor.  In Genova, there were two defendants: the lawyer who paid 

the bribe or kickback, and the mayor who received it.  The mayor was directly liable for the 

amount of the kickbacks, and the lawyer was directly liable for the amount of the city=s payments 

for his legal services minus the kickbacks.  But co-defendants are jointly and severally liable for 

the sum of the proceeds that were realized from the scheme.  Thus, taken together, each 

defendant was liable for the full amount that the city paid to the lawyer for his legal services.159 

Also, in United States v. Loren-Maltese,160 involving another corrupt mayor in another 

city in Illinois, the court held the defendants jointly and severally liable but noted that each 

defendant would be entitled to credit for amounts the Government is able to recover from any 

co-defendant B so that the Government recovers only once.161 

VII. THIRD PARTY RIGHTS 

The remainder of this article deals with the procedures designed to protect the rights of 

third parties in property that is subject to criminal forfeiture.  This is a controversial area in 

which the law is not always clear.  

 
157

 See, e.g., United States v. Corrado, 286 F.3d 934 (6th Cir. 2002) (Corrado II) (stating that all 

defendants in a RICO case are jointly and severally liable for the total amount derived from the scheme 

because person who collected the proceeds was able do so because of his participation in a scheme; the 

Government is not required to show that the defendants shared the proceeds of the offense among 

themselves, nor to establish how much was distributed to a particular defendant); United States v. 

Corrado, 227 F.3d 543 (6th Cir. 2000) (Corrado I) (same); United States v. Pitt, 193 F.3d 751, 765 (3d 

Cir. 1999) (indicating that 21 U.S.C. ' 853(a)(1) and 18 U.S.C. ' 982(a)(1) both impose joint and several 

liability on convicted defendants; district court did not err in converting special verdict, in which jury 

found each defendant liable for a specific sum, into a judgment making both defendants liable for the 

aggregate amount); United States v. Simmons, 154 F.3d 765 (8th Cir. 1998) (explaining that each 

defendant is jointly and severally liable for all foreseeable proceeds of the scheme; the Government is not 

required to prove the specific portion of proceeds for which each defendant is responsible; RICO 

defendant cannot limit his liability to proceeds of the racketeering acts he was charged with committing 

personally).  

158
 333 F.3d 750 (7th Cir. 2003).     

159
 Id. at 761. 

160
 No. 01CR348-3, 2003 WL 291910 (N.D. Ill. Feb. 10, 2003). 

161
 Id. at *2; see United States v. Hurley, 63 F.3d 1, 23 (1st Cir. 1995) (providing that the Government 

can collect the total amount subject to forfeiture only once, but subject to that cap, it can collect from any 

defendant so much of that amount as was foreseeable to that defendant); United States v. Cleveland, No. 

CrimA.96-207, 1997 WL 602186 (E.D. La. Sept. 29, 1997) (same); United States v. McCarroll, No. 

95CR48, 1996 WL 355371, at *9 (N.D. Ill. June 25, 1996) (following Hurley), aff=d sub nom.  
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Criminal forfeiture is relatively new.  For a very long time C literally for centuries C 

federal law enforcement relied on civil forfeiture to confiscate the proceeds and instrumentalities 

of crime.  Civil forfeiture, of course, has its own controversial aspects and can, at times, be 

exceedingly complex.  But when it comes to dealing with rights of all persons with an interest in 

the property, it is simple and straightforward: anyone with an interest in the property can file a 

claim contesting the forfeiture and is entitled to a day in court before a jury.  Indeed, that is civil 

forfeiture=s greatest claim to fame: everyone=s rights in the defendant=s property are litigated at 

the same time. 

Criminal forfeiture is quite different: it is part of the sentence imposed on the convicted 

defendant in a criminal case.  Only the proceeds of the crime and property belonging to the 

defendant C including property the defendant transferred to a third party in a voidable 

transaction C can be forfeited criminally.  For that reason, litigation in a criminal forfeiture case 

is solely between the Government and the defendant.  The third party has no role in the criminal 

case whatsoever.162   

The limited nature of criminal forfeiture is easy enough to understand conceptually, but it 

is difficult to apply in practice.  How do we make sure that the Government has not 

inadvertently included property belonging to a third party in a criminal indictment or order of 

forfeiture?  How do we determine if the defendant=s transfer of his property to a third party was 

a bona fide transaction or an effort to insulate his property from forfeiture?  How does the court 

protect the interests of partial owners, lienholders and others with a legally protected interest in 

the defendant=s property if they are excluded from participating in the criminal trial? 

 
162

 For a more detailed discussion of the background on criminal forfeiture and the state of the law in the 

mid-1990s on these issues, see  Stefan D. Cassella, Third Party Rights in Criminal Forfeiture Cases, 32 

CRIM. L. BULL. 499 (Nov.-Dec. 1996). 

Because criminal forfeiture is relatively new to federal criminal practice, the procedures 

for dealing with these issues are not fully worked out.  Until the mid-1990s, there was almost no 

case law at all on third-party rights in criminal forfeiture cases.  The provisions of Rule 32.2 of 

the Federal Rules of Criminal Procedure dealing with third party rights took effect only in 2000.  

Thus, there has been an explosion of litigation on these issues in just the past few years, and 

fundamental issues are only now being resolved. 

This section begins with a discussion of how prosecutors take third party rights into 

account in the indictment and the pre-trial stages of the criminal case.  I then discuss the 

preliminary order of forfeiture and the Government=s request to forfeit substitute assets when 

there are potential third party interests in the property.  Finally, I conclude with an analysis of 

the case law regarding the third party=s right to recover his property under the two prongs of ' 

853(n)(6) in the ancillary proceeding that follows the completion of the criminal case. 

a. Indictment 
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The first issue is whether the Government can include property held by a third-party in a 

criminal indictment.  It is considered black-letter law that only the defendant=s property may be 

forfeited in a criminal case for the simple reason that criminal forfeiture is part of the sentence, 

and only the defendant is being sentenced.163  Moreover, third parties are excluded from the 

criminal case and are limited to certain defenses in the ancillary proceeding.  For that reason, 

using a criminal case to forfeit property that belongs to a third party would arguably violate the 

third party=s right to due process.164 

   Thus, courts routinely hold that criminal forfeitures are limited to the defendant=s 

property.  If the Government wants to forfeit a third party=s property, it must use civil forfeiture. 

 But does that mean that the Government can never forfeit property in a criminal case if it=s held 

in a third party=s name?  Not at all.  If the Government thinks that property derived from or 

used to commit a criminal offense really belongs to the defendant and that the third party is just a 

nominee, it can forfeit the property in a criminal case and force the third party to establish his 

interest in the post-trial ancillary proceeding.165   

If the government thinks that the defendant has an interest in the property but a third 

party also has an interest, it can forfeit the property in the criminal case and sort out the third 

party=s interest later.166  

 
163

 See United States v. Gilbert, 244 F.3d 888, 919 (11th Cir. 2001) (Abecause it seeks to penalize the 

defendant for his illegal activities, in personam forfeiture reaches only that property, or portion thereof, 

owned by the defendant@); United States v. O=Dell, 247 F.3d 655 (6th Cir. 2001) (criminal forfeiture 

Aentitles the Government to forfeiture of a convicted defendant=s interests and nothing more.@); United 

States v. Riley, 78 F.3d 367 (8th Cir. 1996) (holding that if corporation used by defendant to commit 

offense is not a defendant, only defendant=s interest in the corporation may be forfeited, not the 

corporation itself or its assets); United States v. BCCI Holdings (Luxembourg), S.A., 46 F.3d 1185, 1190 

(D.C. Cir. 1995) (Aonly the property of the defendantBincluding property held by a third party pursuant to 

a voidable transactionBcan be confiscated in a RICO proceeding@). 

164
 See United States v. Totaro, 345 F.3d 989, 997 (8th Cir. 2003) (holding that a criminal forfeiture is in 

personam; if a third party=s interest could be forfeited, the forfeiture would become an in rem action in 

which the third party would have the right to contest the forfeiture on more than ownership grounds); 

United States v. Jimerson, 5 F.3d 1453 (11th Cir. 1993) (stating that the Government may not use the 

ancillary proceeding to forfeit the interests of third parties). 

165
 See Totaro, 345 F.3d at 995-96 (indicating that if claimant were a mere straw owner, she could not 

contest the forfeiture notwithstanding her bare legal title); United States v. Houlihan, 92 F.3d 1271 (1st 

Cir. 1996) (holding that a house forfeited from defendant based on evidence establishing that defendant=s 

uncle, whose name appeared on the deed, was a mere straw owner). 

166
 See Totaro, 345 F.3d 989 (sorting out the defendant=s forfeitable interest from the non-forfeitable 

interest of his wife is the function of the ancillary proceeding). 



 
 33 

If the property is held by a corporation that is really the defendant=s alter ego, the 

Government can ask the court to ignore the corporate form, enter a preliminary order of 

forfeiture, and let the corporation challenge the forfeiture in the ancillary proceeding.167 

Most important, if the property was the proceeds of the offense, or belonged to the 

defendant at the time the offense was committed, it remains subject to forfeiture from the 

defendant under the relation-back doctrine, notwithstanding the defendant=s attempt to transfer it 

to a third party.  Under the relation-back doctrine, 21 U.S.C. ' 853(c), such transfers are void.168 

 

The bottom line is this: the rule that only the defendant=s property can be forfeited in a 

criminal case does not mean the court can only forfeit property held in the defendant=s name and 

no one else=s.  The Government is entitled to include property in the indictment that is held in a 

third party=s name or in which a third party has an interest, and sort out the ownership questions 

later.  The only caveat is that if it turns out that the Government was wrong, and the property 

really did belong to the third party, the Government is potentially liable for attorney=s fees under 

the Equal Access to Justice Act if the third party ultimately prevails and recovers his property.169 

  

b.  When does the ownership issue get litigated? 

All of that is very well, but the question is, when does the ownership issue get litigated?  

Pre-trial?  In the forfeiture phase of the trial?  Or not until the ancillary proceeding?  In 

general, the answer is that third party issues do not arise until the ancillary proceeding, but there 

are exceptions. 
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 See United States v. Simmons, 154 F.3d 765 (8th Cir. 1998) (stating that corporate form may be 

ignored where defendants received bribe money through nondefendant corporation; distinguishing Riley, 

supra); United States v. Lester, 85 F.3d 1409 (9th Cir. 1996) (noting, in dicta, that defendant could have 

challenged forfeiture on the grounds that property was held by a corporation, not by the defendant, and 

that unless corporate form could be ignored, defendant=s only forfeitable interest was his stock in the 

corporation); United States v. BCCI Holdings (Luxembourg), S.A., 977 F. Supp. 27 (D.D.C. 1997) 

(explaining that a court may disregard corporate form and order the forfeiture of alter ego=s assets as part 

of preliminary order of forfeiture based solely on information in the Government=s affidavit; but alter ego 

may challenge the forfeiture in the ancillary proceeding).  

168
 See United States v. Saccoccia, 165 F. Supp. 2d 103 (D.R.I. 2001) (explaining how the relation-back 

doctrine works), rev=d on other grounds, 354 F.3d 9 (1st Cir. 2003); United States v. BCCI Holdings 

(Luxembourg), S.A., 46 F.3d at 1190 (D.C. Cir. 1995) (Aonly the property of the defendant B including 

property held by a third party pursuant to a voidable transaction B can be confiscated in a RICO 

proceeding@) (emphasis added).  

169
 See United States v. Douglas, 55 F.3d 584 (11th Cir. 1995) (indicating that if the Government forfeits 

third party=s property in criminal case without conducting factual inquiry into ownership of the property, 

and court orders forfeiture of property without ascertaining factual basis for defendant=s guilty plea, the 

Government may be liable to third party for EAJA fees in the ancillary proceeding).  Note: 28 U.S.C. 

' 2465(6)(1)(A) regarding the award of attorneys fees in civil forfeiture cases does not apply in criminal 

forfeiture cases. 
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As already noted, the ownership of the property is not a matter that needs to be presented 

to the grand jury.  Indeed, the indictment need not allege the extent of the defendant=s interest in 

the property C or even that the defendant has an interest in the property.  The indictment simply 

puts the defendant on notice that whatever interest he has in the property will be forfeited if he is 

convicted.170  Accordingly, a third party=s potential interest in the property is not something that 

can be raised in a pre-trial challenge to the indictment. 

Third parties, however, often try to find ways of contesting the forfeiture without waiting 

for the criminal trial to start, not to mention waiting for the post-trial ancillary proceeding.  

What usually stops them is ' 853(k), which says that no third party may intervene in a criminal 

case or commence a separate action against the United States concerning property subject to 

criminal forfeiture, other than by filing a claim in the ancillary proceeding.171  For example, 

courts have held that a third party may not seek dismissal of a forfeiture count before the order of 

forfeiture is entered;172 a third party cannot object to entry of the order of forfeiture at trial;173 a 

 
170

 See United States v. Loe, 248 F.3d 449 (5th Cir. 2001) (holding that an indictment naming the real 

property that was subject to forfeiture was sufficient; not necessary for Government to allege that 

defendant held only 52.6 percent interest in the property); United States v. Frye, 202 F.3d 270 (Table), 

2000 WL 32029 (6th Cir. 2000) (stating that the requirement that an indictment allege the extent of 

defendant=s interest is satisfied if the indictment says that the Government will forfeit all of his interest); 

United States v. Fisk, 255 F. Supp. 2d 694 (E.D. Mich. 2003) (indicating that indictment need not allege 

that defendant has an interest in the property to be forfeited); United States v. Bainbridge Mgmt., Inc., 

No. 01CR469-1, 01-CR469-6, 2002 WL 538777 (N.D. Ill. Apr. 11, 2002) (explaining that Government is 

not required to present grand jury with evidence of defendant=s ownership of property; indictment only 

gives defendant notice that whatever interest he may have will be forfeited). 

171
 See United States v. Gilbert, 244 F.3d 888, 907 n.48 (11th Cir. 2001) (holding that an ancillary 

proceeding is the Aexclusive means@ for third parties to assert claims to forfeited property; once an 

indictment is filed, a third party cannot commence civil suit against the United States but must Aavail 

himself of the ancillary proceeding@) (citations omitted)); United States v. Messino, 122 F.3d 427 (7th 

Cir. 1997) (stating that under 21 U.S.C. '' 853(k) and (n), third parties must wait until the court has 

entered a preliminary order of forfeiture to challenge the forfeiture action); United States v. Kramer, 912 

F.2d 1257, 1261 (11th Cir. 1990) (explaining that third parties must wait for final order of forfeiture 

before they can Ahale the Government into court to adjudicate their interests in the forfeited property@). 

172
 See United States v. Real Prop. in Waterboro, 64 F.3d 752 (1st Cir. 1995) (indicating that a third 

party=s res judicata argument was nothing more than an assertion that property was vested in him instead 

of the defendant; argument has to be made in the ancillary proceeding following entry of order of 

forfeiture). 

173
 See United  States v. BCCI Holdings (Luxembourg), S.A., 69 F. Supp. 2d 36 (D.D.C. 1999) (holding 

that a third party lacks standing to object to entry of order of forfeiture); United States v. BCCI Holdings 

(Luxembourg), S.A., 795 F. Supp. 477, 479 (D.D.C. 1992) (same). 
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third party may not object to a motion to forfeit substitute assets;174 a third party may not move 

to quash a preliminary order of forfeiture;175 a third party cannot commence a mortgage 

foreclosure action in another court to circumvent the forfeiture procedure;176 a third party cannot 

commence an interpleader action;177 a third party cannot use bankruptcy to circumvent the 

forfeiture process;178 and a third party cannot file a lawsuit against the Government for the 

release of his property.179  In a rare exception to this nearly universal rule, a district court 

 
174

 See United States v. McHan, 345 F.3d 262 (4th Cir. 2003) (stating that it does not violate third party =s 

due process rights to require that she wait to contest the forfeitability of property as a substitute asset until 

the ancillary proceeding); United States v. Bennett, No. 97CR639, 2000 WL 1505986 (S.D.N.Y. Oct. 6, 

2000) (explaining that wife cannot object to amendment of order of forfeiture to include substitute assets 

except by filing claim in the ancillary proceeding). 

175
 See United States v. Duboc (Petition of F. Lee Bailey), No. GCR 94-01009-MMP (N.D. Fla. May 17, 

1996) (denying motion to quash or reconsider for lack of standing), cited in Bailey v. United States, 46 

Fed. Cl. 187, 205 (Fed. Cl. 2000); United States v. Farley, 919 F. Supp. 276 (S.D. Ohio 1996) (holding 

that a third party may not move to dismiss an order of forfeiture, but must file a petition in an ancillary 

proceeding). 

176
 See United States v. Phillips, 185 F.3d 183, 188 (4th Cir. 1999) (providing that a third party cannot 

commence foreclosure action to recover a lienholder=s interest in forfeited real property even though the 

defendant has stopped paying the mortgage; once the property is forfeited, it belongs to the Government 

under the relation-back doctrine, and any attempt at foreclosure is barred by 21 U.S.C. ' 853(k)); United 

States v. Serendensky, No. S200 CR 320 (JGK), 2003 WL 21543519 (S.D.N.Y. July 9, 2003) (indicating 

that 21 U.S.C. ' 853(k) bars foreclosure on property subject to criminal forfeiture; if foreclosure goes 

forward, it is invalid); Bank One N.A. v. Everly, No. 02C4641, 2002 WL 31056716 (N.D. Ill. Sept. 13, 

2002) (demonstrating how the Government removed state foreclose action to federal court where criminal 

case was pending, then moved to dismiss foreclosure complaint as barred by 21 U.S.C. ' 853(k); motion 

granted); United States v. Sec. Marine Credit Corp., 767 F. Supp. 260 (S.D. Fla. 1991) (holding that 21 

U.S.C. ' 853(k) bars third party from filing private civil foreclosure action to recover interest in forfeited 

boat).  

177
 See Johnson v. United States, No. 00C2552, 2001 WL 1064505 (N.D. Ill. Sept. 13, 2001) (stating that 

a third party may not file interpleader action to obtain judicial determination of ownership of funds 

subject to criminal forfeiture case); United States v. BCCI Holdings (Luxembourg), S.A., No. 91-0655 

(JHG), 1992 WL 44321 (D.D.C. Feb. 10, 1992) (asserting that a third party may not file interpleader 

action when ordered to surrender forfeited funds to U.S. marshal). 

178
 See In re Smouha, 136 B.R. 921, 926 (Bankr. S.D.N.Y. 1992) (holding that a third party may not 

attempt to assert interest in defendant=s forfeitable assets by initiating action in bankruptcy court). 

179
 See Roberts v. United States, 141 F.3d 1468 (11th Cir. 1998) (stating that a third party may not file a 

lawsuit against the United States claiming pretrial restraining order violated the Takings Clause; 

defendant=s fugitive status does not render 21 U.S.C. ' 853(k) unconstitutional; remedy is to challenge the 

restraining order in the criminal case and file an interlocutory appeal if unsuccessful). 
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recently held that a third party can seek permission to conduct an interlocutory sale of his 

property while it remains subject to forfeiture in a criminal case.180 

The major exception to this rule concerns a third party=s right to contest a pre-trial 

restraining order.  If the restrained property belongs to a third party, or the third party has some 

interest in that property, and the restraining order is having an immediate impact on a third 

party=s use and enjoyment his property interest, he has a right under the Due Process Clause to 

have the court hear his objections to the restraining order.181 

Even in this context, however, the third party is not entitled to have the court determine 

his ownership interest.  To the contrary, the purpose of the hearing is simply to give the third 

party the opportunity to argue that some other means of preserving the property would protect 

the Government=s interest without having as serious an impact on the third party.  As the First 

Circuit held nearly a decade ago, the issue of ownership can only be litigated in the ancillary 

proceeding, but a third party who is adversely affected by a pre-trial restraining order may raise 

Aprudential arguments concerning the burdens of restraint.@182 

c.  Preliminary order of forfeiture  

So far we have seen that third party rights are not an issue for the grand jury, and that 

third parties cannot raise any challenges to the forfeiture pre-trial, except for contesting 

restraining orders in some circumstances.  Next we will see that ownership is not an issue for 

the jury in the forfeiture phase of the trial either. 

A criminal trial is bifurcated into two parts: the guilt phase and the forfeiture phase.  In 

the forfeiture phase, the only issue for the jury is whether the Government has established the 

requisite nexus between the property and the offense for which the defendant has been found 

guilty.  At this stage, it does not matter at all whether the property really belongs to the 

 
180

 See United States v. Hyde, 287 F. Supp. 2d 1095, 1097 (N.D. Cal. 2003) (indicating that 21 U.S.C. ' 

853(k) does not bar a third party from asking the court for permission to sell property named as a 

substitute asset in an indictment and invest the proceeds in a new asset of greater or equal value that 

would remain subject to forfeiture as a substitute asset). 

181
 See Roberts v. United States, 141 F.3d 1468 (11th Cir. 1998) (explaining that, if third party=s property 

is restrained pretrial and defendant is a fugitive, the third party=s remedy is to ask the court that issued the 

order to amend it and file an interlocutory appeal if unsuccessful); United States v. Real Property in 

Waterboro, 64 F.3d 752, 756 (1st Cir. 1995) (acknowledging that a third party may participate in the 

restraining order proceeding); United States v. Paris-Lopez, 111 F. Supp. 2d 100 (D.P.R. 2000) (stating 

that a third party with a facially valid claim should not have to wait until the ancillary proceeding to assert 

his claim if the funds are restrained pretrial and it appears unlikely the Government will be able to bring 

the defendant to justice in a reasonable time; restrained property released pending ancillary hearing). 

182
 Real Prop. in Waterboro, 64 F.3d 752, 756 (1st Cir. 1995) 



 
 37 

defendant or to a third party.  Rather, as Rule 32.2(b)(2) provides, all ownership questions are 

deferred to the ancillary proceeding.183  Thus, the jury has no role in determining ownership.      

The best explanation of this appears in United States v. Weidner,184 a district court case 

holding that the defendant could not object to the entry of a preliminary order of forfeiture on the 

grounds that the property really belonged to a third party.185  Because the only issue in the 

forfeiture phase of the trial was whether there was a nexus between the property and the offense, 

the court said, the defendant=s protestations regarding his lack of interest in the property were 

irrelevant.186  Whether the defendant or someone else was the true owner of the property would 

be determined in the ancillary proceeding if and when a third party filed a claim challenging the 

forfeiture.  

The same procedure is applied to property that is subject to forfeiture in a criminal case 

but has already been transferred to a third party by the time the case reaches the forfeiture phase 

of the trial.  Section 853(c) explicitly provides that A[a]ny property that is subsequently 

transferred to a person other than the defendant may be the subject of a special verdict of 

forfeiture . . . .A187  Thus, the procedure for forfeiting property that has been transferred to a third 

party is for the Government to ask the jury for a special verdict of forfeiture based on the nexus 

between the property and the offense as if there were no third party issue and then to ask the 

court to enter a preliminary order of forfeiture based on the special verdict.  At this point, 

neither the third parties nor the defendant himself has any right to object to the forfeiture on the 

grounds that the property belongs to someone other than the defendant.188   Once the property is 

 
183

 United States v. Cianci, 218 F. Supp. 2d 232 (D.R.I. 2002) (explaining that under Rule 32.2(b)(2), the 

determination of the nexus between the property and the offense is made without regard to any legitimate 

interest that a third party might have because Athe Rule affords third parties the opportunity to assert such 

claims before a final forfeiture order is entered@); United States v. Gaskin, 2002 WL 459005 *9 n.4 

(W.D.N.Y. Jan. 8, 2002) (stating that ownership is a question for the court alone to determine in the 

ancillary proceeding); Fed. R. Crim. P. 32.2 Advisory Committee Note (2000) (discussing reason for 

eliminating confusion over whether extent of defendant=s ownership interest should be determined by the 

jury, and for providing that under the new rule the court simply enters an order of forfeiture Aof whatever 

interest a defendant may have in the property without having to determine exactly what that interest is@). 

184
 2003 WL 22176085 (D. Kan. Sept. 17, 2003). 

185
 Id. at *1 

186
 Id.  

187
 21 U.S.C. ' 853(c)  

188
 See United States v. Saccoccia, 62 F. Supp. 2d 539 (D.R.I. 1999) (stating that a defendant lacked 

standing to object to forfeiture of property as substitute assets on the grounds that the property did not 

belong to him).  
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found subject to forfeiture in the special verdict and the court includes it in the preliminary order 

of forfeiture, the third party to whom the property was transferred can object to the forfeiture in 

the ancillary proceeding pursuant to ' 853(n)(6)(B).189 

The provision in Rule 32.2(b)(2) deferring all ownership issues to the ancillary 

proceeding is no accident.  It was included in the Rule specifically to prevent what happened in 

United States v. Messino back in 1996.190  In that case, the court allowed the defendant to call 

third parties to testify in the forfeiture phase of the trial that the property should not be forfeited 

because it belonged to them, not the defendant.  When the jury rejected their testimony and 

forfeited the property anyway,  the same third parties filed claims in the ancillary proceeding 

and made the same arguments to the court, thus making it necessary for the court to litigate C 

and to reject C the same arguments that had been made to the jury at the trial.191  Under Rule 

32.2, that is no longer possible: a third party aggrieved by the application of the relation-back 

doctrine has to make his case in the ancillary proceeding.192 

d. Custody of the property  

A related question is this: who gets to hold that property that was in the third party=s 

custody once the special verdict is returned and the preliminary order of forfeiture is entered.  

Does it remain with the third party pending the ancillary proceeding?  Or does the marshal seize 

it and hold it in escrow? 

In United States v. McCorkle,193 the Eleventh Circuit held that the Government has the 

right to require the third party to disgorge the property pending the outcome of the ancillary 

 
189

 See United States v. McCorkle, 321 F.3d 1292, 1294 n.2, 1295 n.3 (11th Cir. 2003) (describing the 

procedure for obtaining a special verdict under 21 U.S.C. ' 853(c) against forfeitable property in the 

hands of a third party and allowing the third party to contest the forfeiture in the ancillary proceeding); 

United States v. Gilbert, 244 F.3d 888, 902 n.38 (11th Cir. 2001) (holding that under the relation-back 

doctrine, the Government=s interest dates back to the time of the act that made the property subject to 

forfeiture; Congress included the provision to prevent a defendant from attempting to transfer his property 

to a third party prior to his conviction; third party who objects to application of the relation-back doctrine 

must file a claim in the ancillary proceeding). 

190
 917 F. Supp. 1303 (N.D. Ill. 1996), appeal dismissed, 122 F.3d 427 (7th Cir. 1997). 

191
 See United States v. Messino, 917 F. Supp. 1303, 1304-05 (N.D. Ill. 1996); see Fed. R. Crim. P. 32.2 

Advisory Committee Note (commenting on how United States v. Messino demonstrated this situation). 

192
  Note that the same procedure regarding the preliminary order of forfeiture applies if the defendant 

pleads guilty and agrees to the forfeiture of the property.  See United States v. Padilla-Galarza, 351 F.3d 

594 (1st Cir. 2003) (affirming acceptance of defendant=s guilty plea even though he attempted to 

withdraw it on the grounds that the property did not belong to him; whether property belongs to third 

party is sorted out in the ancillary proceeding). 

193
 321 F.3d 1292 (11th Cir. 2003).  
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proceeding, and to deposit it in the registry of the court.  Moreover, the court said that if the 

third party C in that case, defense attorney F. Lee Bailey C does not comply with the 

disgorgement order, he may be held in contempt.194 

e. Substitute assets in the hands of a third party   

So far, we have discussed the procedure for forfeiting property that was directly involved 

in the crime but is, for whatever reason, in the name or possession of a third party.  Now let=s 

take this one step further.  Suppose the Government is trying to amend the order to include 

substitute assets that happen to be in a third party=s name or custody rather than get a preliminary 

order of forfeiture for directly forfeitable property.  What is the procedure for doing that? 

The procedure for amending an order of forfeiture to include substitute assets is in Rule 

32.2(e).  It says that if the Government demonstrates that the requirements of the substitute 

assets statute, ' 853(p), have been satisfied, the court amends the order of forfeiture to include 

the substitute asset, subject to the resolution of third party rights in the ancillary proceeding.195  

In other words, property of the defendant is subject to forfeiture as substitute assets even if it is 

held in the name of a third party nominee,196 but third parties have the same right to challenge 

the forfeiture of the substitute asset in the ancillary proceeding as they would any other property.
197  Consequently, every time the court amends the order of forfeiture to include a substitute 

asset, it must conduct another ancillary proceeding.    

Now, is substitute asset ownership C like ownership of directly forfeitable property C 

only litigated in the ancillary proceeding?  The case law has not yet made this clear.  Section 

853(p) seems to require that the court find that the substitute asset belongs to the defendant.  

Accordingly, the court would have to make a preliminary finding that the property belongs to the 

 
194

 Id at 1295 

195
 See United States v. Watkins, 320 F.3d 1279 (11th Cir. 2003) (resulting in unsecured creditors and 

defendant=s wife unsuccessfully challenging forfeiture of cash as substitute asset); United States v. 

Morgan, 224 F.3d 339 (4th Cir. 2000) (demonstrating a wife=s challenge of forfeiture of joint bank 

accounts as substitute assets); United States v. Lester, 85 F.3d 1409 (9th Cir. 1996) (holding that third 

parties have the right to challenge the forfeiture of substitute assets in the ancillary proceeding); United 

States v. Infelise, 938 F. Supp. 1352 (N.D. Ill. 1996) (contesting forfeiture of substitute assets in ancillary 

proceeding by a defendant=s wife and children). 

196
 See United States v. Infelise, 938 F. Supp. 1352 (N.D. Ill. 1996) (stating that applying property may be 

forfeited as substitute assets even though title held by third-party nominee). 

197
 See United States v. Strube, 58 F. Supp. 2d 576 (M.D. Pa. 1999) (ancillary proceeding statute equally 

to substitute assets; unless third party is a bona fide purchaser, he may not defeat the forfeiture of 

substitute assets under ' 853(n)(6)(B)). 
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defendant before amending the order of forfeiture to include the property as a substitute asset.198  

But why should a finding of ownership be necessary in the case of a substitute asset when it is 

not necessary for directly forfeitable property? 

One possibility is that the danger of overreaching is minimized in the case of directly 

forfeitable property because there is, necessarily, a finding that the property was derived from or 

used to commit the criminal offense of which the defendant has been convicted.  But with 

respect to substitute assets, there is no nexus to the crime.  The only nexus is to the defendant.  

Thus, requiring that the district court find that the defendant has an ownership in the substitute 

asset may be the only way of ensuring that property that has no connection whatsoever with the 

criminal case is not inadvertently included in a forfeiture order, and that the true owners of that 

property are not required to petition for the return of that property unnecessarily.Nevertheless, 

the finding that the substitute asset belongs to the defendant is made on the basis of an ex parte 

showing by the Government.  The third party cannot object to the entry of the preliminary order 

of forfeiture at this point.  The latter issue was a major point of contention in United States v. 

McHan in which the Fourth Circuit held that there was no due process violation in making a 

third party wait until the ancillary proceeding to contest the forfeiture of substitute assets that the 

third party said belonged to her.199   

 
198

 See United States v. Bennett, 2003 WL 22208286 (S.D.N.Y. 2003) (indicating that to forfeit property 

held in third party=s name as a substitute asset, court first finds, by a preponderance of the evidence, that 

the property belongs to the defendant and amends the order of forfeiture to include the property pursuant 

to Rule 32.2(e) and ' 853(p); then the third party in whose name the property was held contests the 

court=s finding of ownership in the ancillary proceeding). 

199
 U. S. v. McHan, 345 F.3d 262, 269-70 (4th Cir. 2003) (holding that it does not violate a third party=s 

due process rights to require that she wait to contest the forfeitability of property as a substitute asset until 

the ancillary proceeding); see United States v. Loren-Maltese, 2003 WL 291910 at *2 (N.D. Ill. Feb. 10, 

2003) (granting Government=s motion to forfeit substitute assets will not harm third parties because they 

can contest the forfeiture in the ancillary proceeding). 

So it appears that the Government does have to satisfy the court that the property belongs 

to the defendant before it can be forfeited as a substitute asset, but neither the third party nor the 

defendant can object when the Government moves under Rule 32.2(e) to include the asset in the 

order of forfeiture.  Rather, the court must make its determination based on an ex parte affidavit 

setting forth the grounds on which the Government bases its belief that the property belongs to 

the defendant.  Third parties who think otherwise will have their opportunity to say so in the 

ancillary proceeding. 

f. Directly forfeitable property with a third party C already spent 
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Finally, we must return briefly to the subject of directly forfeitable property that is in the 

hands of a third party.  What happens if the court orders the third party to surrender the property 

but the third party has already spent it?If the defendant has dissipated his forfeitable property, the 

court can order him to forfeit substitute assets, but the Government may not forfeit substitute 

assets from a third party.200  For example, in United States v. Saccoccia, the First Circuit held 

that an attorney whose fee was paid with tainted money in a money laundering case had to 

surrender the fee B subject, of course, to the attorney=s challenging the forfeiture in the ancillary 

proceeding.201  But if the attorney no longer had the forfeitable property in his possession, there 

was nothing for the Government to forfeit.  In that case, the court said, the Government had 

three alternatives: 1) ask the court to hold the third party in contempt for violating a restraining 

order; 2) trace the property that the third party dissipated and forfeiting the traceable property; or 

3) file a conversion action against the third party for converting our property to his own use.202   

The Fourth Circuit said much the same thing in United States v. Moffitt, Zwerling & 

Kemler.203  In that case, a drug dealer paid his attorney with drug proceeds in the form of cash in 

a cardboard box.  When the attorney=s challenge to the forfeiture in the ancillary proceeding 

failed C because he was not a bona fide purchaser C the court ordered him to surrender the 

money, but the attorney had already spent it.  In that instance, the Fourth Circuit said, the 

Government=s alternatives were to attempt recover any property from the third party that was 

traceable to the forfeitable property, or to file a conversion action against the attorney under state 

tort law.204  

 
200

 See United States v. Saccoccia, 354 F.3d 9, 12-13 (1st Cir. 2003) (indicating thatthe Government may 

forfeit the fee paid to a defense attorney who is not a bona fide purchaser, but if the attorney has already 

spent the money, there is nothing to forfeit); United States v. McCorkle, 2000 WL 133759, *2 n.3 (M.D. 

Fla. Jan. 14, 2000) (following Moffitt, the Government  cannot recover substitute assets from third party, 

but may recoup value of forfeited property from third party by filing a conversion action); In re Moffitt, 

Zwerling & Kemler, 864 F. Supp. 527, 543 (E.D. Va. 1994) (Moffitt II) (holding that the Government 

may recover forfeitable property from third parties to whom it has been transferred, but if third party has 

dissipated the property, the Government may not recover substitute assets). 

201
 354 F.3d 9, 13 (1st Cir. 2003). 

202
 Id. at 15 (explaining that the Government may use its post-conviction discovery powers to trace what 

became of the forfeitable property transferred by the defendant to a third party and may forfeit that 

property or anything traceable to it; if defense counsel has spent the forfeitable property given to him as 

his fee, the Government may sue him for conversion of its property; if defense counsel accepted a fee 

paid with forfeitable property when such property was subject to a pretrial restraining order, counsel may 

be held in civil or criminal contempt). 

203
 83 F.3d 660 (4th Cir. 1996). 

204
 Id. at 667-69; see United States v. McHan, 345 F.3d 262, 279 (4th Cir. 2003) (stating that the wife of 

defendant, who acquired defendant=s property and was not a bona fide purchaser, must forfeit the 

proceeds of the sale of that property to third party). 
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Finally, in United States v. McCorkle,205 the Eleventh Circuit followed Moffitt, finding 

no clear error in the district court=s holding that when defense attorney F. Lee Bailey retained $2 

million of his client=s fraud proceeds and refused to turn it over to the court, the Government had 

the right to file a conversion action against him.206  In United States v. Bailey, the Government 

promptly did so, and the jury returned a verdict against him.207 

VII. ANCILLARY PROCEEDING  

As the name implies, the Aancillary proceeding@ is a bit of an afterthought in the criminal 

forfeiture process.  It is a procedural device designed to ensure that, when all is said and done, 

the property forfeited in a criminal case belonged only to the defendant, and not to a third party 

who, until the ancillary proceeding was commenced, had no opportunity to contest the forfeiture 

action.   

Accordingly, the one and only purpose of the ancillary proceeding is to determine 

ownership.208  It is not a forum for forfeiting the property of third parties, nor does it present 

third parties with the opportunity to relitigate the issues that were tried in the criminal case.209  If 

 
205

 321 F.3d 1292 (11th Cir. 2003).  

206
 Id. at 1295 n.3. 

207
 United States v. Bailey, 288. F. Supp. 2d 1261 (M.D. Fla. 2003).  In Bailey, the district court threw 

out the jury=s verdict in the conversion case on the grounds that Florida tort law required the Government 

to prove that it had a right to possess the property at the time it was converted; the Government has filed 

an appeal to the Eleventh Circuit.   

208
 See McHan, 345 F.3d at, 275-76 (explaining that the ancillary proceeding is a competition over the 

ownership of the property; it is not a civil forfeiture proceeding in which the Government is trying to 

forfeit a third party=s interest in property); United States v. Totaro, 345 F.3d 989, 997 (8th Cir. 2003) 

(holding that the ancillary proceeding is the forum in which the court determines what portion of the 

property belonged to a third party so that it may be protected from forfeiture; it is not a civil forfeiture 

proceeding in which any interest of a third party may be forfeited); United States v. Gilbert, 244 F.3d 888, 

911 (11th Cir. 2001) (instructing that an ancillary proceeding creates an orderly procedure whereby third 

parties who claim that their property interests have been forfeited in a criminal case can Achallenge the 

validity of the forfeiture order and establish their legitimate ownership interests@; discussing legislative 

history). 

209
 See United States v. Totaro, 345 F.3d 989, 997 (8th Cir. 2003) (indicating that because only the 

defendant=s interest can be forfeited in a criminal case, the third party=s interests are not at risk; therefore 

the third party may be limited to asserting a superior ownership defense without raising other 

constitutional issues); United States v. Strube, 58 F. Supp. 2d 576, 586 (M.D. Pa. 1999) (stating that a 

third party cannot challenge the propriety of the forfeiture; claimant could not challenge forfeiture on the 

grounds that the preliminary order was inconsistent with the jury=s special verdict); United States v. 

O=Brien, 181 F.3d 105 (6th Cir. 1999) (Table) (holding that the third party lacks standing to challenge 

whether automobile was forfeitable as a substitute asset); United States v. Weidner, No. 
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the third party challenging the forfeiture is able to show that he was the true owner of the 

property C or of some interest in the property C in accordance with the statute,210 he will 

prevail; and if he cannot make that showing, he will lose.   

a.  Procedures in the ancillary proceeding  

The procedures governing the ancillary proceeding are set forth in 21 U.S.C. ' 853(n) 

and Rule 32.2(c).  There is a developing body of case law interpreting those provisions, but I 

will not dwell on that here, except to highlight some recently litigated issues that are of particular 

importance.211 

Prior to 1996, there was a split in the courts over whether the Government had to wait 

until after sentencing to begin the ancillary proceeding.  Federal Rule of Criminal Procedure 

32(d)(2) was then enacted to make it clear that the ancillary proceeding could begin before 

sentencing, i.e., once the preliminary order of forfeiture was entered.  That was carried forward 

in Rule 32.2(b)(3), which provides that the entry of the preliminary order of forfeiture permits 

the Government to Acommence proceedings that comply with any statutes governing third party 

rights.@212 

Thus the procedure is now clear: once the court (or jury) finds that the property is subject 

to forfeiture, as provided in Rule 32.2(b)(1), and enters a preliminary order of forfeiture in 

accordance with Rule 32.2(b)(2), the Government may publish notice of the forfeiture to third 

parties and commence an ancillary proceeding, even if the defendant has not yet been sentenced. 

 All courts follow this procedure, with the possible exception of the Eleventh Circuit which 

erroneously stated in United States v. Pease that under former Rule 32(d)(2), the third parties 

 
02-40140-01-JAR, 2004 WL 432251, at *1 (D. Kan. Mar. 4, 2004) (Aancillary proceeding does not 

involve relitigation of the forfeitability of the property; its only purpose is to determine whether any third 

party has a legal interest in the forfeited property@; thus a third party cannot contest the validity of the 

jury=s special verdict finding that the property was subject to forfeiture). 

210
 See 21 U.S.C. '' 853(n)(6)(A) and (B) (stating that Athe petitioner has a legal right, title, or interest in 

the property, and such right, title, or interest renders the order of forfeiture invalid in whole or in part 

because the right, title, or interest was vested in the petitioner rather than the defendant or was superior to 

any right, title, or interest of the defendant at the time of the commission of the acts which gave rise to the 

forfeiture of the property under this section; or the petitioner is a bona fide purchaser for value of the 

right, title, or interest in the property and was at the time of purchase reasonable without cause to believe 

that the property was subject to forfeiture under this section; the court shall amend the order of forfeiture 

in accordance with its determination.@) Id. 

 

211
 See, e.g., United States v. BCCI Holdings, 69 F. Supp. 2d 36 (D.D.C. 1999) (discussing procedural 

aspects of ancillary proceedings); Cassella, supra note 159.   

212
 FED. R. CRIM. P. 32.2(b)(3). 
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could not commence the ancillary proceeding until the order of forfeiture became final as to the 

defendant at sentencing.213 

b.  Right to a jury trial? 

The most important constitutional issue litigated in a criminal forfeiture case in the past 

several years was whether a third party has a right to a jury trial in the ancillary proceeding.  

The Fourth Circuit held that she does not.  In United States v. McHan, the defendant=s wife 

contested the forfeiture of a large set of assets that her drug dealer husband had allegedly 

transferred to her before he was convicted in his criminal case.214  The wife claimed that she 

was the true owner of the assets under the terms set forth in 21 U.S.C. ' 853(n)(6).  The issue 

was whether she had a Seventh Amendment right to have a jury empanelled to determine the 

facts supporting her claim.  

 The Fourth Circuit held that there is no Seventh Amendment right to a jury trial in the 

ancillary proceeding for two reasons.  First, it noted that the ancillary proceeding is part of the 

sentencing process in a criminal case, and that no party C not even the defendant C has a 

constitutional right to have the jury determine the factual issues pertaining to sentencing.215  

Second, and perhaps more important, the court said that the ancillary proceeding is really an 

equitable action to quiet title to the forfeited property, not a civil forfeiture action against a third 

party=s property.216  

 As already mentioned, the Government may not use the ancillary proceeding to forfeit the 

property of a third party.  If the gun, car, or money used to commit an offense belongs to a third 

party and not to the defendant, and the Government wants to forfeit it, it must file a civil 

forfeiture action against the property, and give anyone asserting an interest in the property the 

chance to intervene.217   

 
213

 331 F.3d 809, 810 (11th Cir. 2003).  

214
 345 F.3d 262, 266 (4th Cir. 2003). 

215
 Id. at 274-75. 

216
 Id. at 275-76. 

217
 See United States v. One-Sixth Share, 326 F.3d 36, 40 (1st Cir. 2003) (ABecause civil forfeiture is an 

in rem proceeding, the property subject to forfeiture is the defendant. Thus, defenses against the forfeiture 

can be brought only by third parties, who must intervene.@); United States v. All Funds in Account Nos. 

747.034/278 (Banco Espanol de Credito), 295 F.3d 23, 24 (D.C. Cir. 2002) (ACivil forfeiture actions are 

brought against property, not people. The owner of the property may intervene to protect his interest.@). 
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 The Seventh Amendment right to a jury clearly applies to civil forfeiture cases precisely 

because the claimant=s property rights are in jeopardy.218  But the property rights of third parties 

are not at risk in a criminal forfeiture case.  As long as the third party establishes that she is the 

true owner of the property, she will prevail.  The forfeitability of the property and its nexus to 

the offense are irrelevant in the ancillary proceeding: the only issue is ownership.  And there is 

no right under the Seventh Amendment to have a jury determine the singular question of 

ownership such as would arise in a quiet title action.219  

c.  Who has the burden of proof? 

 The allocation of the burden of proof in the ancillary proceeding is not in dispute.  The 

statute clearly puts the burden on the third party.  A new case from the First Circuit reiterates 

this point.220 

 
218

 See United States v. One Lincoln Navigator 1998, 328 F.3d 1011, 1014 n.2 (8th Cir. 2003) (stating 

that a claimant has a Seventh Amendment right to a jury trial on her innocent-owner defense). 

219
 United States v. McHan, 345 F.3d 262, 275 (4th Cir. 2003); see also United States v. Messino, 122 

F.3d 427 (7th Cir. 1997) (citing unpublished decisions but not deciding the Seventh Amendment issue). 

220
 See United States v. Saccoccia, 354 F.3d 9, 14 (1st Cir. 2003) (referencing ' 1963; Government does 

not have to prove that the third party knew that property he received from defendant was tainted; burden 

of proof is on third party); see also United States v. Gilbert, 244 F.3d 888 (11th Cir. 2001) (holding that 

the third party, not Government, bears burden of proving one of the Alimited grounds@ for recovery by a 

preponderance of the evidence). 

d.  Does state law or federal law apply? 
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There has been considerable confusion, however, over whether the issues that arise in the 

ancillary proceeding are governed by state or federal law.  Happily, a clear rule has emerged 

from the most recent cases.  State law determines what interest the third party has in the 

property, and federal law determines whether that interest is sufficient to contest the forfeiture.  

Thus, a court must use state law to determine such questions as whether the third party was a 

donee, an unsecured creditor, a heir, a lienholder, or a person with a spousal interest; and it must 

use federal law to determine whether a person with such an interest is able to prevail against the 

Government in the ancillary proceeding.  Hence, the court will use federal law to determine, in 

terms of ' 853(n)(6), if the third party=s interest existed before the Government=s interest vested 

under the relation-back doctrine, and whether the third party was a bona fide purchaser for value 

without reason to know that the property was subject to forfeiture.221  

e. Grounds for recovery 

To recover in the ancillary proceeding, the third party C no matter what interest he may 

have as a matter of state law C must fall within one of the two categories of third party claimants 

described in 21 U.S.C. ' 853(n)(6).222 

A third party comes under paragraph (6)(A) if he had an interest in the property at the 

time of the offense, and he comes under (6)(B) if he acquired his interest after the offense.  If the 

third party comes under (6)(A), he only has to show an interest in the property superior to the 

defendant=s interest; but if he comes under (6)(B) he has to be a bona fide purchaser for value.  

So (6)(A) and (B) are really just a restatement of the relation-back doctrine in ' 853(c), which 

 
221

 See United States v. Totaro, 345 F.3d 989, 994 (8th Cir. 2003) (identifying that a court looks to state 

law to determine what interest a third party has in the forfeited property, Aso long as doing so does not 

frustrate a federal interest@); United States v. Hooper, 229 F.3d 818 (9th Cir. 2000) (holding that even if 

claimant had an interest in the defendant=s drug proceeds as a matter of state law, she cannot prevail 

unless she qualifies for relief under one of the two prongs of ' 853(n)(6)); United States v. Lester, 85 F.3d 

1409 (9th Cir. 1996) (articulating that when a claim is filed in the ancillary proceeding, the court looks to 

state law to see what interest claimant has in the property and looks to the federal statute to see if that 

interest is subject to forfeiture).  

222
 See United States v. Watkins, 320 F.3d 1279 (11th Cir. 2003) (identifying that 21 U.S.C. ' 853(n)(6) 

protects only two classes of petitioners); United States v. Hooper, 229 F.3d 818, 823 (9th Cir. 2000) 

(holding that, given the clear direction in 21 U.S.C. ' 853(n)(6) limiting recovery to two categories of 

claimants, the courts are not at liberty to create additional grounds for relief); United States v. Kennedy, 

201 F.3d 1324, 1335 (11th Cir. 2000) (stating that the alternative grounds set forth in 21 U.S.C. '' 

853(n)(6)(A) and (B) are the only grounds for recovery in the ancillary proceeding, and one of them Ais 

emphatically not that the criminal defendant gave the third party a gift@); BCCI Holdings (Luxembourg), 

S.A., 69 F. Supp. 2d at 60 (D.D.C. 1999) (AThe only grounds on which a third party can prevail in the 

ancillary proceeding are those set forth in '' 1963(l)(6)(A) and (B). That is, the claimant must establish 

either that he had a superior right, title or interest in the property at the time the crime occurred, or that he 

acquired the property as a bona fide purchaser for value without cause to know that the property was 

subject to forfeiture. If the claimant fails to establish facts supporting his claim under one or the other of 

these theories, he is not entitled to any relief in the ancillary proceeding.@) (citations omitted). 
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says that the Government=s interest vests at the time the crime occurs and subsequent transfers 

are void unless the transferee was a bona fide purchaser for value.223 

To determine whether the claimant comes under (6)(A) or (B), one has to ask two 

questions: 1) when did the Government=s interest vest? and 2) did the third party acquire his 

interest before or after that time? 

f.  Challenges to proceeds= forfeiture always under ' 853(n)(6)(B)  

The Government=s interest in proceeds vests at the time the crime occurs.  Because no 

third party can acquire an interest in proceeds until after the crime occurs,224 a third-party 

challenge to the forfeiture of proceeds always comes under ' 853(n)(6)(B) C i.e., the claimant 

can only prevail as a bona fide purchaser.  This disqualifies donees, heirs, spouses with marital 

interests, and others who acquire property interests by operation of law.  For example, in United 

States v. Hooper,225 the Ninth Circuit rejected the claim filed in the ancillary proceeding by a 

drug dealer=s wife who asserted that California community property law gave her a one-half 

interest in all of her husband=s property, including his drug proceeds.226 

Let=s look now at how this played out in United States v. Totaro,227 the most recent 

appellate decision to discuss these issues. 

In Totaro, the Defendant used his criminal proceeds to pay off the mortgage on a 

Acountry estate,@ and to make various improvements to the property.   When the district court 

ordered the forfeiture of the estate in the criminal case, the defendant=s wife filed a claim in the 

 
223

 See Hooper, 229 F.3d at 821 (9th Cir. 2000) (requiring, under the temporal requirement in 21 U.S.C. ' 

853(n)(6)(A), that the claimant to show that the property interest was vested at the time the acts giving 

rise to the forfeiture were committed is the complement to 21 U.S.C. '' 853(c) and (n)(6)(B), which 

prevent the defendant from transferring the forfeitable property to anyone other than a bona fide 

purchaser); United States v. McClung, 6 F. Supp. 2d 548, 550 (W.D. Va. 1998) (holding that under the 

relation-back doctrine, the Government=s interest in property involved in a drug conspiracy vests when the 

conspiracy begins; therefore, to prevail under paragraph (6)(A), claimant must show that his interest was 

superior at that time).  

224
 To be more precise, no third party other than the victim of a theft offense who was the owner of the 

property before it was stolen can have acquired an interest in the proceeds of the crime before the crime 

occurred. 

225
 229 F.3d 818 (9th Cir. 2000).  

226
 Id. at 821-22 (stating that the claimant must have a preexisting interest in the forfeited property to 

prevail under 21 U.S.C. ' 853(n)(6)(A); because proceeds do not exist before the commission of the 

underlying offense, ' 853(n)(6)(A) can never be used to challenge the forfeiture of proceeds). 

227
 345 F.3d 989 (8th Cir. 2003).  
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ancillary proceeding asserting that she was an innocent owner and that she had legal title to the 

property; therefore, her interest in it was superior to the Defendant=s.228 

The first thing the Court of Appeals did was point out that the wife=s innocence was 

irrelevant.  There is no innocent-owner defense to criminal forfeiture because such a defense 

would be superfluous: because criminal forfeiture can only reach a defendant=s interest in the 

property, Athere are no circumstances in which the property of an innocent owner is lawfully 

forfeited pursuant to [a criminal forfeiture statute].@229  Thus, the only issue in the ancillary 

proceeding is whether the defendant or the third party was the owner of the land and unimproved 

house.230 

To find out what interest the wife had in the forfeited property, the court had to look to 

state law (in this case, New York law because that is where the Acountry estate@ was located).231  

The wife had two different interests: the interest she had in the property before the defendant 

started investing criminal proceeds into it to make improvements and to pay off the mortgage, 

and the interest that she acquired by virtue of those investments.232  Then the question became, 

how does federal law C i.e., ' 853(n)(6) C treat those two sets of interests. 

The court held that the wife could not assert a claim under ' 853(n)(6)(A) to the portion 

acquired with proceeds because she had no interest in that portion of the property before the 

crime occurred.  The only interest she had before the crime occurred C that is the only interest 

she could recover under ' 853(n)(6)(A) C was her interest in the fully mortgaged, unimproved 

estate.  If the wife wanted to claim an interest in the remainder of the property C the part 

traceable to her husband=s criminal proceeds C she would have to file a claim under ' 

853(n)(6)(B). The wife, however, did not assert a bona fide purchaser claim.233  So the panel 

 
228

 Id. at 994.   

229
 Id. at 995; see United States v. Kennedy, 201 F.3d 1324, 1332 n.14 (11th Cir. 2000) (asserting that 

' 853(n)(6) is not an innocent owner statute; it requires only a showing of superior ownership; because 

only defendant=s interest is forfeitable in a criminal case, an innocent owner defense is unnecessary); 

United States v. Lester, 85 F.3d 1409 (9th Cir. 1996) (same). 

230
 Totaro, 345 F.3d at 994-95 (restricting the issue on appeal to only the unimproved property because 

the wife had conceded that the major improvements were subject to forfeiture).   

231
 Id. at 994 (indicating that a state divorce would most effectively split property interests between 

defendant and spouse who were still married).  

232
 See Id. at 997 (holding that the estate is not forfeitable in its entirety because the wife=s title to the 

property was unsullied until the beginning of the offense, so the untainted portion of her interest would 

not be forfeitable). 

233
 It is doubtful that the wife could have made a bona fide purchaser claim because there was no 

evidence that she gave anything of value in exchange for her interest in the property.  In general, courts 
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remanded the case to the district court to determine what interest the wife had in the encumbered, 

unimproved property.234 

g.  Application of the relation-back doctrine to substitute assets 

In Totaro, the key question was Awhen did the Government=s interest in the property 

vest?@  To the extent Mrs. Totaro had an interest before the Government=s interest vested, she 

came in under ' 853(n)(6)(A) and prevailed; to the extent that she acquired her interest after the 

Government=s interest vested, she came in under ' 853(n)(6)(B) and lost (because she wasn=t a 

bona fide purchaser). 

In that case, determining when the Government=s interest vested was easy, because the 

Government=s interest in proceeds vests at the time the crime occurs.  But what would have 

happened if the Government had been trying to forfeit the estate as a substitute asset?  That is 

exactly what happened in United States v. McHan.235 

When Defendant McHan was convicted on drug charges, the court entered a money 

judgment against him in the amount of $1.5 million.236  But when the Government moved to 

satisfy the money judgment by forfeiting various parcels of property as substitute assets, 

Defendant=s wife and sons objected, arguing that they, not Defendant, were the true owners of 

the property.237  The court overruled the objections, holding that the claimants had failed to 

satisfy the requirements of ' 853(n)(6).238  The claimants appealed. 

 
have rejected all claims by spouses under the bona fide purchaser prong of ' 853(n)(6).  See United 

States v. McHan, 345 F.3d 262, 277-78 (4th Cir. 2003) (holding that a wife who acquired property from 

husband-defendant in less than arm=s-length transaction was not a bona fide purchaser); United States v. 

Brooks, 112 F. Supp. 2d 1035 (D. Haw. 2000) (stating that wife cannot assert a bona fide purchaser 

interest in husband=s criminal proceeds on the grounds that she contributed uncompensated services that 

increased the value of the marital estate); United States v. Norton, No. 2: 99CR10078, 2002 WL 

31039138 (W.D. Va. Sept. 3, 2002) (holding that a wife acquired no interest in husband=s property by 

virtue of divorce decree); United States v. Sokolow, No. Crim. 93-394-01, 1996 WL 32113 (E.D. Pa. Jan. 

26, 1996) (indicating that a wife is not a bona fide purchaser if she gave no value for the property 

(separation agreement is not giving value) and daughter is not a bona fide purchaser because she received 

property as a gift knowing father had been indicted). 

234
 Totaro, 345 F.3d at 999. 

235
 345 F.3d 262 (4th Cir. 2003). 

236
 Id. at 265. 

237
 Id. 

238
 Id. at 267. 
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To determine whether the claimants should have prevailed in the ancillary proceeding, 

the court had to determine whether their claims fell under 853(n)(6)(A) or (B).  Did their 

interests, as donees, exist before the Government=s interest vested?  Or did they not acquire their 

interests until after the Government=s interest vested? 

To answer that question, one has to know when the Government=s interest in a substitute 

asset vests.  Until now, the case law on that question has been unclear, and attempts to have 

Congress clarify the statute have not been successful.239  Thus, it was left to the Fourth Circuit 

to provide a definitive answer. 

In McHan, the time line was something like this:  

   1. Defendant commits drug offense 

2. Defendant purports to transfer all of his assets to his wife  

3. Defendant is indicted and convicted 

  4. Court enters money judgment 

5. Court orders forfeiture of substitute assets  

 

 
239

 See e.g. United States v. Chavez, 323 F.3d 1216 (9th Cir. 2003) (assuming Government=s interest in 

substitute asset vested when the court entered the order of forfeiture, claimant could not prevail because 

her interest arose at the same instant); United States v. Saccoccia, 165 F. Supp. 2d 103 (D.R.I. 2001) 

(indicating that the Government=s interest in substitute asset does not vest until court determines that 

statutory requirements have been satisfied and enters order of forfeiture; person who acquired asset before 

that time did not have to show he was a bona fide purchaser), rev=d on other grounds, 354 F.3d 9 (1st Cir. 

2003); United States v. Phillips, 185 F.3d 183 (4th Cir. 1999) (stating that the mortgagee was barred from 

bringing foreclosure action against real property forfeited as substitute asset because under the 

relation-back doctrine, the property belonged to the United States and foreclosure was barred by 

' 853(k)); United States v. Scardino, 956 F. Supp. 774 (N.D. Ill. 1997) (holding that defendant =s attempt 

to transfer property to his wife after he was named as target of grand jury investigation to avoid forfeiture 

of property as substitute assets is void under ' 853(c)); United States v. Norton, No. 2: 99CR10078, 2002 

WL 31039138 *4  n.7 (W.D. Va. Sept. 3, 2002) (contending that even if Government=s interest in 

substitute asset does not vest at the time of the crime, Ait is not unfair for it to relate back to the date of 

public notice of the [G]overnment=s intent to obtain forfeiture@; citing Smith, Prosecution and Defense of 

Forfeiture Cases).  Most curious was the way the wife=s claim to the substitute asset ended in this case: 

United States v. Bennett, No. 5197CR.639 (JSM), 2003 WL 22208286 (S.D.N.Y. Sept. 24, 2003) 

(denying claim of wife, who contended that the property forfeited as a substitute asset really belonged to 

her, because she committed perjury). 
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 The claimants argued that the Government=s interest in a substitute asset vests only at the 

time the asset is included in an order of forfeiture (#5).240  Alternatively, Claimants said that the 

Government=s interest might vest, at the earliest, when the property is named in a criminal 

indictment (#3).241  The district court held that the Government=s interest vested before the 

indictment, which was before the transfer of the property to defendant=s wife (#2).242  But the 

Fourth Circuit rejected all of these alternatives and held that the Government=s interest in a 

substitute asset vests at the time of the offense giving rise to the forfeiture (#1).243 

AThe remedial purpose of both the relation-back provision and the substitute property 

provision,@ the court said, Ais to thwart the defendant=s efforts to avoid the impact of a criminal 

forfeiture.@244  If the Government=s interest in the directly forfeitable property and the substitute 

property vested at different times, the court reasoned, defendants could frustrate the intent of the 

substitute assets provision by transferring their untainted property to third parties prior to the 

conclusion of their criminal cases.   

The Claimants argued that applying the relation-back doctrine to substitute assets Awould 

leave innocent transferees of substitute assets with no way to protect themselves from the 

[G]overnment=s unforeseeable future legal claim to the substitute assets.@245  But the court said 

this was not so.  Applying the relation-back doctrine to substitute assets means only that the 

third party cannot base his claim on the Apre-existing ownership@ provision in ' 853(n)(6)(A): he 

is still protected by the bona fide purchaser provision in ' 853(n)(6)(B).  Accordingly, the court 

concluded that Athe forfeiture of substitute property pursuant to 21 U.S.C. ' 853(p) relates back 

to the date of the acts giving rise to the forfeiture under 21 U.S.C. ' 853.@246 

h. Bona fide purchasers 

 
240

 McHan, 345 F.3d at 270. 

241
 Id. at 271. 

242
 Id. at 272.  

 

243
 Id. 

244
 Id. at 271. 

245
 Id. at 272. 

246
 Id. 
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Once a third party finds herself in the bona fide purchaser box described by ' 

853(n)(6)(B), she must prove her acquisition of the property was the result of a Apurchase,@ and 

that she acquired the property without having any reason to know that it was subject to forfeiture.  

The term Apurchase@ comes from commercial law;247 so creditors (including judgment 

creditors), heirs, assigns, and donees C who give nothing of value in exchange for their interest 

in the defendant=s property C do not qualify under ' 853(n)(6)(B).248  More important, a 

claimant who gives value in exchange for the property still will not qualify for relief under the 

statute, unless she was reasonably without notice that the property was subject to forfeiture.  As 

one district court recently said, the Areasonably without notice@ provision is a separate 

requirement in addition to the bona fide purchaser requirement that a third party will not be able 

to satisfy if she had actual or constructive notice of the connection between the property and a 

criminal offense, or of the pendency of the Government=s forfeiture action.249 

This is particularly bad news for defense attorneys trying to contest the forfeiture of their 

fees.  As the court said in United States v. McCorkle, A[I]t is unlikely that an attorney will ever 

achieve the status of a bona fide purchaser for value under 21 U.S.C. ' 853(n)(6)(B) because he 

is the person most likely to appreciate the forfeitability of his client=s assets.@250 

 
247

 See United States v. Harris, 246 F.3d 566 (6th Cir. 2001) (identifying that bona fide purchaser 

provision comes from Ahornbook commercial law@); United States v. Lavin, 942 F.2d 177, 185-86 (3d 

Cir. 1991) (same). 

248
 See McHan, 345 F.3d 262 (holding that a wife who acquired property from husband-defendant in less 

than arm=s-length transaction was not a bona fide purchaser); United States v. Watkins, 320 F.3d 1279 

(11th Cir. 2003) (following BCCI Holdings and Campos; unsecured creditor, who gave defendant money 

to buy him a car, is not a bona fide purchaser of the cash the Government is forfeiting as a substitute 

asset);United States v. Lagrotteria, No. CR.A.01-10205-RW2, 2003 WL 751013 (D. Mass. Mar. 5, 2003) 

(asserting that the seller of a house may have cause of action against defendant for breach of contract of 

sale when defendant=s deposit is forfeited as drug proceeds, but he is not a bona fide purchaser of the 

deposit money); BCCI Holdings (Luxembourg) S.A., 69 F. Supp. 2d 36 (D.D.C. 1999) (explaining that a 

judgment creditor who obtains a lien on defendant=s property is not a bona fide purchaser because he gave 

nothing of value in exchange for the lien, irrespective of how the antecedent debt came into existence). 

249
 See United States v. Serendensky, No. 5200 CR.320 (JGK), 2003 WL 21543519 (S.D.N.Y. July 9, 

2003) (holding that a person who has constructive notice of a lis pendens is not Areasonably without 

notice@); see also United States v. Frykholm, 362 F.3d 413 (7th Cir. 2004) stating that a claimant who 

remains willfully blind cannot claim to have been without reason to know that the defendant=s property 

was subject to forfeiture). 

250
 No. 6:98-CR-52-ORL-19C, 2000 WL 133759 (M.D. Fla. Jan. 14, 2000); adopted by the district court, 

2000 WL 33725124 *3 (M.D. Fla. 2000); aff=d United  States v. McCorkle, 321 F.3d 1292, 1295 n.4 

(11th Cir. 2003) (holding that a defense attorney can assert bona fide purchaser defense only to fees he 

has actually earned before he loses his bona fide purchaser status, such as by learning that his client has 

been indicted); see also In re Moffitt, Zwerling & Kemler, 846 F. Supp. 463, 475 (E.D. Va. 1994) 
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CONCLUSION 

 

The Government is making increasing use of the forfeiture statutes in its criminal cases, 

and consequently the case law interpreting those statutes is literally pouring out of the courts.  

Many issues remain to be resolved, but this survey of the cases from the very recent past makes 

clear that criminal forfeiture is a powerful law enforcement tool that is rapidly becoming a 

fixture in federal criminal practice. 

 

 

  

 

 
(Moffitt I) (indicating that a claim that a third party was without cause to believe property was subject to 

forfeiture must be Aobjectively reasonable@; the issue in the ancillary proceeding is not whether the 

claimant believed that the  Government would institute a forfeiture action, or knew that it had done so, 

but whether the claimant knew the property was Asubject to forfeiture@), aff=d, Moffitt, Zwerling & Kemler, 

83 F.3d 660 (4th Cir. 1996) (stating that the law firm had reason to know that the fee it received was 

subject to forfeiture; indeed, they tried to persuade the defendant to not enter a guilty plea in order to 

protect the money to pay their fee and were removed from representing the defendant by the court). 
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