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the sentence in a federal criminal case.
l. Introduction

This is another in a series of articles on developments in the federal case
law relating to criminal forfeiture procedure. It covers the cases decided in 2008.

Like the earlier articles in this series, this one does not attempt to discuss
every topic related to criminal forfeiture, nor all of the exceptions and nuances
that apply to the topics that are discussed; rather, it covers only those matters on

which there was a significant development in the case law in the past year. Thus

a basic familiarity with federal criminal forfeiture procedure is assumed.?

' The author is a Special Assistant U.S. Attorney in the Eastern District of Virginia.
Previously, he served for many years as the Deputy Chief for Legal Policy of the Asset
Forfeiture and Money Laundering Section of the United States Department of Justice. This
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and Experts Conference at the National Advocacy Center, University of South Carolina, on
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not necessarily reflect the views or policies of the Department of Justice or any of its agencies.
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The article begins with the law on the scope of criminal forfeiture and when
it is available as a sanction. It then continues more or less chronologically
through the pre-trial, trial, sentencing, ancillary proceeding and post-trial phases
of a criminal forfeiture case. Except in instances where it is necessary to refer to
the leading case in a given area for purposes of comparison or context, the
citations are limited to the cases decided in 2008.°
Il. The Scope of Criminal Forfeiture
Criminal forfeiture is part of the defendant’s sentence

Forfeiture is imposed as part of the sentencing process in a criminal case;
it is not a substantive element of the offense or offenses with which the defendant
has been charged. There are many consequences of this.*

Consider, for example, the Government’s ability to make changes to the
forfeiture notice in an indictment after the indictment has been returned by a
grand jury. If, after the grand jury has returned an indictment, the Government
wants to charge the defendant with a different crime, or wants to allege different
elements of the crime already charged, it must return to the grand jury to obtain a

superseding indictment. It may not shift theories in mid-trial or ask the court to

* A complete discussion of each of the issues covered in this article, along with the
citations to the relevant cases, may be found in Chapters 15-24 of Stefan D. Cassella, Asset
Forfeiture Law in the United States, Juris Publishing: New York, 2007 (hereafter “AFLUS”).

* See AFLUS, supra note 3, at § 15-3.



instruct the jury in a way that constructively amends the charges that the grand
jury considered and returned. But this is not the case with the forfeiture notice.

The reference to forfeiture in an indictment is not a criminal charge that the
defendant has a constitutional right to have presented to a grand jury; it is merely
a notice regarding what punishment will be imposed upon conviction — a notice
required not by the Constitution but by Rule 32.2(a) of the Federal Rules of
Criminal Procedure.® For that reason, changes to the forfeiture notice may be
made at any time and are not regarded as constructive amendments to the
indictment that violate the defendant’s rights under the Fifth Amendment.

For example, as Seventh Circuit held in United States v. Silvious, the
Government does not have to go back to the grand jury, to change the citation in
the forfeiture notice to a different statute.® Nor does it need to obtain a
superseding indictment to list property that was not listed in the indictment the
first time around, or to change the specific dollar amount that was set forth in the
indictment as the amount of money the Government would be seeking to forfeit as
the proceeds of the offense. As the Eleventh Circuit held in United States v.
Rosin, regardless of the dollar amount alleged in the indictment, the court or the

jury remains free to enter a forfeiture verdict for a different amount without

> See AFLUS, supra note 3, at § 16-2.

S United States v. Silvious, 512 F.3d 364, 369-70 (7th Cir. 2008) (because forfeiture is
part of the sentence and not a substantive charge, a change to the forfeiture notice is not a
constructive amendment to the indictment).



creating a material variance to the indictment that violates the defendant’s
constitutional rights.’
Criminal forfeiture requires a conviction on a criminal count

Because forfeiture is part of the defendant’s sentence, if a conviction is
vacated on appeal on or collateral review, the forfeiture order must be vacated as
well®. For example, in United States v. Nikols, when the defendant’s guilty plea
was vacated, the property he had agreed to forfeit as substitute assets had to be
returned to him pending trial.’

In United States v. Singh, a jury returned a guilty verdict against the
defendant on a criminal charge and then returned a verdict of forfeiture regarding
the property involved in the offense. When the district court reversed the jury’s
verdict and entered a judgment of acquittal on the underlying criminal count, it
had to reverse the forfeiture verdict too; but when the Fourth Circuit reinstated

the conviction on appeal, the forfeiture could be reinstated as well."®

" United States v. Rosin, 263 Fed. Appx. 16, 38 (11th Cir. 2008) (given that forfeiture is
part of the sentence, not a substantive offense, it is doubtful that entering a forfeiture judgment
in an amount greater than alleged in the indictment would be considered a material variance).

¥ See AFLUS, supra note 3, at § 15-3(a).

? Nikols v. United States, No. 2:06CV889DAK (D. Utah Mar. 6, 2008) (when defendant’s
guilty plea was vacated pursuant to § 2255, any property defendant had agreed to forfeiture as
a substitute asset had to be released to defendant pending trial).

' United States v. Singh, 518 F.3d 236, 241 (4th Cir. 2008) (if the district court
overrules the jury’s verdict and enters a judgment of acquittal, the forfeiture verdict against the
defendant must be vacated as well, but if the conviction is reinstated on appeal, the forfeiture
judgment may be entered when the defendant is sentenced on remand).
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There must be a nexus between the property and the offense

Because forfeiture is part of the defendant’s sentence, the general rule is
that the forfeiture must be limited to the property involved in or derived from the
specific offense for which the defendant was convicted."" For example, if the
defendant is convicted of a bank robbery that occurred in 2008, the forfeiture is
going to be limited to the proceeds of that bank robbery and cannot include the
proceeds of a similar robbery that occurred in 2007. There is an exception to that
for conspiracies and fraud schemes, but generally speaking the offense charged
in the indictment, or the offense to which the defendant pleads guilty, is going to
determine the scope of the forfeiture.

That rule determines not only what property may be forfeited in the criminal
case, but also when the Government’s interest in that property vested. In United
States v. Hall, the defendant was convicted of using his property for a marijuana
grow operation.'” The Government argued that he had been doing so since 1997,
and that therefore the Government'’s interest vested at that time. But the court
held that because the count to which the defendant pled guilty alleged an offense
that began in 2007, the Government'’s interest could only relate back to that date.
As we will see when we discuss the rights of third parties to contest the forfeiture

in the ancillary proceeding, the reason this mattered was that the defendant

' See AFLUS, supra note 3, at § 15-3(b).
2 United States v. Hall, 2008 WL 4594839 (S.D. lll. Oct. 15, 2008).

5



married at some point between 1997 and 2007, and the late date of the vesting of
the Government’s interest meant that the wife’s interest trumped that of the
Government."®

Property belonging to third parties cannot be forfeited in a criminal case

As a general principle, property that belongs to third parties may not be
forfeited in a criminal case. If property owned by a third party is implicated in a
crime, the Government must either include the third party in the indictment and
obtain a conviction, or seek the forfeiture of the third party’s property in a
separate civil forfeiture action in which the third party may appear.

In Singh, the Government wanted to forfeit a motel that was used in the
commission of a prostitution scheme, but the motel was owned by a corporation.
Thus, to forfeit the motel in the criminal case, the Government had to convict the
corporation of a criminal offense.

The Government charged the corporation and the jury returned a guilty
verdict against it, but when the district court vacated the verdict and entered a
judgment of acquittal, the Government had no basis for forfeiting the motel, even

though various individuals associated with the motel remained convicted. But

13 Jd. (if the offense to which defendant pleads guilty is alleged to have begun in 2007,
the Government’s interest under the relation back doctrine vested in 2007, even though
defendant may actually have been committing the offense since 1997).

4 See AFLUS, supra note 3, at § 15-3(f). Whether a third party’s property qualifies for
exemption from the forfeiture order in a criminal case is determined pursuant to 21 U.S.C. §
853(n) in the post-trial ancillary proceeding. See AFLUS, supra note 3, at Chap. 23.
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when the corporation’s conviction was reinstated on appeal (based on the
doctrine of corporate criminal liability), the motel could once again be forfeited in
the criminal case.'

Proceeds and laundered money

The rule barring the forfeiture of third party property in a criminal case is
often expressed in terms of its mirror image: property may be forfeited in a
criminal case, it is said, only if belongs to the defendant. But that is not so. Itis
true that the property of a third party may not be forfeited in a criminal case, but
the Government does not have to show that the property belonged to the
defendant.

The property of third parties is exempted from forfeiture in a criminal case
not because criminal forfeiture is a purely in personam action against the
defendant but because it would violate the due process rights of a third party to
forfeit his property in a proceeding from which he was at all times excluded." If

the Government establishes a nexus between the property and the offense of

15 United States v. Singh, 518 F.3d at 241 (property belonging to a corporation cannot
be forfeited unless the corporation is found guilty; when the corporation’s previously vacated
conviction is reinstated on appeal, the forfeiture judgment may be reinstated as well).

' See De Almeida v. United States, 459 F.3d 377, 381 (2d Cir. 2006) (criminal
forfeiture is not limited to property owned by the defendant; “it reaches any property that is
involved in the offense;” but the ancillary proceeding serves to ensure that property belonging
to third parties who have been excluded from the criminal proceeding is not inadvertently
forfeited).



conviction, and no third party claims ownership of it, the property may be forfeited
in the criminal case whether it belonged to the defendant or not."”

The most obvious example of this concerns the proceeds of a theft or
embezzlement. If the defendant is convicted of such an offense, the proceeds are
subject to forfeiture, even though the defendant never gained legal title to the
property. In United States v. Evanson, the district court applied this principle, and
held that the Government was entitled to the criminal forfeiture of the vacation
property the defendants bought with the money they stole from the clients of their
consulting firm, even though the defendants did not obtain legal title to the stolen
money."®
lll. Pretrial Restraint of Assets
Property subject to a post-indictment restraining order

Any property subject to forfeiture under the applicable forfeiture statute
may be restrained pre-trial pursuant to Section 853(e).”® So, if the statute
authorizes the forfeiture of both proceeds and facilitating property in a criminal
case, both may be restrained pre-trial. This apparently came as news to the

defendant in United States v. Schlotzhauer, who complained that the restraining

" Id. See AFLUS, supra note 3, at § 15-3(f).

'8 See United States v. Evanson, 2008 WL 3107332, at *3 (D. Utah Aug. 4, 2008)(“The
proceeds of the crime are always forfeitable in a criminal case; it is not necessary to show that
the money ever legally belonged to the defendant.”).

' See AFLUS, supra note 3, at § 17-5.



order restrained more than the $775,000 alleged in the indictment to be the
proceeds of the offense.?® The restraining order need not be limited to that
amount, the court explained, because it restrained the facilitating property as well
as the proceeds of the offense.”’

Notwithstanding the broad scope of Section 853(e), most courts hold that it
does not authorize the pre-trial restraint of substitute assets.? So, in Nikols, the
case where the defendant’s guilty plea was vacated and the forfeited property
had to be returned, the Government could not retain the property pending trial
because it was a substitute asset.”®

There is no constitutional limitation on the pre-trial restraint of substitute
assets, however; the limitation is based on the narrow language in Section 853(e)
which limits restraining orders to property forfeitable under Section 853(a). If the

restraining order can be issued under a statute other than Section 853(e),

20 United States v. Schlotzhauer, 2008 WL 320717, at *11 (W.D. Mo. Feb. 4, 2008).

! Id. (where indictment sought, and statute authorized, forfeiture of both proceeds and
facilitating property, restraining order need not be limited to the dollar value of the proceeds set
forth in the indictment but may include property forfeitable as facilitating property as well).

22 For the most recent case on this point see United States v. Parrett, 530 F.3d 422,
430-31 (6™ Cir. 2008) (Section 853(e) does not authorize the district court to restrain or to take
any other action to preserve substitute assets prior to the entry of an order of forfeiture). In
general, See AFLUS, supra note 3, at § 17-14.

3 Nikols v. United States, No. 2:06CV889DAK (D. Utah Mar. 6, 2008) (because
defendant’s property was forfeited as a substitute asset, Government had no authority to
maintain custody of it pending trial when defendant’s guilty plea was vacated and all forfeited
property had to be released).



restraint of substitute assets may be possible. For example, as the district court
noted in Schlotzhauer, 18 U.S.C. § 38 (relating to fraud involving aircraft parts)
has its own restraining order provision that permits the pre-trial restraint of
substitute assets.”

Post-restraint hearings: the Jones-Farmer rule

It is well-established that a pre-trial restraining order may be issued ex
parte; there is no right to a pre-restraint hearing.?® But the courts are divided with
regard to the defendant’s right to a post-restraint hearing prior to trial.

The majority rule is that a post-restraint, pretrial hearing is required only if
the defendant’s right to counsel under the Sixth Amendment is implicated, and
only if the defendant makes a prima facie showing that there is no probable cause
for the forfeiture of the restrained property: this is commonly referred to as the

Jones-Farmer rule.?®

* United States v. Schlotzhauer, 2008 WL 320717, at *12 (the rule against pretrial
restraint of substitute assets is based on an interpretation of section 853(e); an order issued
pursuant to section 38(c), which authorizes the issuance of any restraining order the court
deems property, may restrain substitute assets).

» See United States v. Monsanto, 924 F.2d 1186, 1193 (2d Cir. 1991); (“notice and a
hearing need not occur before an ex parte restraining order is entered pursuant to section
853(e)(1)(A)"); United States v. E-Gold, Ltd., 521 F.3d 411, 417 (D.C. Cir. 2008) (agreeing with
Monsanto that no pre-restraint hearing is required); United States v. Schlotzhauer, 2008 WL
320717, at *8 (W.D. Mo. 2008) (“the court may order the pretrial restraint of assets ex parte
once an indictment has been issued”).

%6 See United States v. Jones, 160 F.3d 641, 647 (10th Cir. 1998) (defendant has initial
burden of showing that he has no funds other than the restrained assets to hire private
counsel or to pay for living expenses, and that there is bona fide reason to believe the
restraining order should not have been entered); United States v. Farmer, 274 F.3d 800, 804-
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In 2008, there were two district court cases applying the Jones-Farmer
rule. In United States v. Peppel, the defendant satisfied the first Jones
requirement, but was not entitled to a probable cause hearing because he could
not satisfy the second one.?” And in United States v. Mueller, the district court
initially issued the restraining order in the form of a 10-day TRO because it
thought that Rule 65, F.R.Civ.P., applied, but the Government convinced the court
that Rule 65 does not apply in criminal forfeiture cases and that the order should
remain in effect through trial, subject to the Jones-Farmer rule.?®

Other courts, however, have reserved judgment on whether to adopt the
Jones-Farmer rule. In United States v. E-Gold, Ltd., the District of Columbia
Circuit held that the defendant was entitled to a probable cause hearing if his
Sixth Amendment rights were implicated, but it refused to rule out the possibility

that he might be entitled to a hearing in other instances as well, and it declined to

05 (4th Cir. 2001) (defendant entitled to pretrial hearing if property is seized for civil forfeiture if
he demonstrates that he has no other assets available; following Jones). See AFLUS, supra
note 3, at § 17-6.

" United States v. Peppel, 2008 WL 687125 (S.D. Ohio Mar. 10, 2008) (defendant
satisfies the first prong of Jones by showing that even if he has some unrestrained assets,
they are not sufficient to fund his defense in a complex securities fraud case, but he is not
entitled to a probable cause hearing because he cannot satisfy the second prong; there was
no reason to believe the grand jury erred in finding that the restrained property was traceable
to criminal proceeds).

2 United States v. Mueller, 2008 WL 2890258 (D. Minn. Jul. 18, 2008) (Rule 65 does
not apply in criminal forfeiture cases; the defendant’s right to a post-restraint hearing is
governed by Jones-Farmer).
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require a showing of a reason to believe that the earlier finding of probable cause
was in error.?*

At the other end of the spectrum on this issue, the courts in the Eleventh
Circuit continue to hold that there is no right to a post-restraint probable cause
hearing under any circumstances.*

Procedure at the hearing on the restraining order

The standard for issuing a pretrial restraining order in a criminal forfeiture
case is probable cause.’’ Thus, when the court issues a restraining order in the
first instance upon the return of an indictment, it may rely on the grand jury’s

finding of probable cause to do so0.*> And if the defendant establishes that he has

* United States v. E-Gold, Ltd., 521 F.3d 411, 419-20 (D.C. Cir. 2008).

3% See United States v. Bissell, 866 F.2d 1343, 1354 (11th Cir. 1989) (no post-restraint
hearing required, even if the Sixth Amendment is implicated); United States v. Ageloff, No.
5:08-cr-Oc-10GRJ (M.D. Fla. Oct. 22, 2008) (following Bissell; defendant not entitled to pre-
trial hearing even if he claims he needs the restrained funds to retain counsel). But see United
States v. Ly, 2008 WL 717743 (S.D. Ga. 2008) (without conducting probable cause hearing, or
determining if one was required under Bissell, court orders Government to set forth its
probable cause in a written submission, and agreeing that there is probable cause, denies
defendant’s motion to release funds).

3! See United States v. Monsanto, 491 U.S. 600, 615-16 (1989) (standard for issuance
of restraining order is probable cause).

32 See United States v. Schlotzhauer, 2008 WL 320717, at *7 n.13 (W.D. Mo. Feb. 4,
2008) (“a federal grand jury’s return of an indictment represents a determination of probable
cause sufficient to issue a restraining order”); United States v. Mueller, 2008 WL 2890258 (D.
Minn. Jul. 18, 2008) (if the property subject to forfeiture is specifically listed in the indictment,
the grand jury’s finding of probable cause is sufficient, by itself, to support the issuance of the
restraining order). See AFLUS, supra note 3, at § 17-5.
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a right to a post-restraint hearing, the only issue before the court is whether the
initial finding of probable cause was correct.*®

Moreover, most courts limit the probable cause challenge to the
forfeitability issue.** That is, under the majority rule, the defendant has a right to
challenge the grand jury’s (or the court’s) initial finding that there was probable
cause to believe that the property was subject to forfeiture, but he does not have
the right to challenge the grand jury’s finding of probable cause as to the
underlying crime. In 2008, however, the District of Columbia Circuit joined the
Second Circuit as the only appellate courts to allow the defendant to challenge
the probable cause as to the criminal offense itself.*
Filing a notice of lis pendens on substitute assets

There has been much litigation in the past several years over the ability of

the Government to file a notice of lis pendens on property subject to forfeiture in a

3 See United States v. Jones, 160 F.3d at 647 (once the defendant has made a prima
facie showing of a bona fide reason to believe the restraining order should not have been
entered, the Government must establish probable cause to believe that the restrained assets
are subject to forfeiture). But see United States v. Torres-Ramos, 2008 WL 4290584 (C.D.
Cal. Sept. 17, 2008) (Government must show likelihood of success on the merits, must allow
defendant to cross-examine its trial withesses, and must establish each of its alternative
theories of forfeiture).

** See AFLUS, supra note 3, at § 17-7.

3% See United States v. Monsanto, 924 F.2d 1186, 1200 (2d Cir. 1991) (grand jury
determinations of probable cause—as to both the offense and the forfeitability of the
property—may be reconsidered by the district courts in ruling upon the continuation of post-
indictment restraining orders); United States v. E-Gold, Ltd., 521 F.3d 411, 418 (D.C. Cir.
2008) (following Monsanto, defendant is entitled to challenge the probable cause for both the
forfeiture and the underlying offense).
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criminal case as a substitute asset. Defendants have argued that if federal law
does not permit a court to restrain substitute property pending trial, it must bar the
Government from filing a notice of lis pendens as well. But as the Sixth Circuit
held in United States v. Parrett, that is not so.°

Restraining orders and notices of lis pendens serve different purposes, and
are based on different sources of statutory authority. The purpose of a pre-trial
restraining order is to prevent the defendant (or others associated with him) from
alienating, encumbering or dissipating the property pending trial. Moreover, the
authority to issue a restraining order in a criminal case comes from federal law —
in most cases, Section 853(e).*” Accordingly, if the federal statute does not
authorize the pre-trial restraint of a substitute asset, it may not be restrained.

But as the court held in Parrett, the purpose of a notice of lis pendens is
different: it does not restrain the defendant or anyone else from transferring or
altering the property in any way.*® Rather, the purpose of the notice of lis

pendens is to put third parties on notice that the property is subject to forfeiture,

3% United States v. Parrett, 530 F.3d 422 (6" Cir. 2008). See AFLUS, supra note 3, at §
17-8.

37 But see Schlotzhauer, supra (restraining order issued on the authority found in 18
U.S.C. § 38).

3% See Diaz v. Paterson, 547 F.3d 88, 98 (2" Cir. 2008) (the effect of a lis pendens “is
simply to give notice to the world of the remedy being sought” in a pending lawsuit; the owner
of the property “continues to be able to inhabit and use the property, receive rental income
from it, enjoy its privacy, and even alienate it”; thus, a lis pendens “is deemed one of the less
restrictive means of protecting a disputed property interest”, citing James Daniel Good).
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so that the third parties are precluded from acquiring the property and
establishing a right to contest its forfeiture in the ancillary proceeding as bona fide
purchasers for value.**

In Parrett, the Sixth Circuit recognized that the Government has a
legitimate interest in putting third parties on notice of its interest in property
subject to forfeiture — including substitute assets. Moreover, it recognized that the
authority to file a notice of lis pendens comes from State law, not from federal
forfeiture law. Thus, whether or not Section 853(e) or any other federal forfeiture
statute authorizes the pretrial restraint of substitute assets is irrelevant; the only
question is whether State law allows the Government, as the plaintiff in a pending
case affecting the title to the property, to file a notice of lis pendens.*

Whether a notice of lis pendens is authorized by State law turns on the
applicable State statute. In Parrett, the Sixth Circuit remanded the case to the
district court to address that issue under Ohio and Arizona law (the States where
the two parcels of real property subject to forfeiture were located), but the case

was resolved before the district court needed to reach that issue. In another

% Parrett, 530 F.3d at 428-29 (recognizing that the Government has a legitimate
interest in filing a notice of lis pendens on a substitute asset to prevent a third party who
acquires title to the property before an order of forfeiture is entered from contesting the
forfeiture as a BFP in the ancillary proceeding pursuant to § 853(n)(6)(B)).

* Parrett, 530 F.3d at 432 (the fact that Section 853(e) does not authorize the pre-trial
restraint of substitute assets under federal law does not mean that the Government is barred
from filing a notice of lis pendens under State law, as long as it complies with the State law
requirements).
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case, however, a district court held that a notice of lis pendens could not be filed
on a substitute asset under Arkansas law.*’ Thus, it appears that unless
Congress enacts a uniform lis pendens statute that the Government may use to
provide notice to third parties in federal forfeiture cases, the ability of the
Government to provide such notice will have to be determined case by case
under the laws of the fifty States.
Interlocutory appeals

A district court’s denial of a hearing on a motion to vacate a restraining
order is appealable by the defendant.*” Likewise, the district court’s release of
restrained funds is appealable by the Government.*> But once the defendant is
convicted and the order of forfeiture is entered, the issue is moot; at that point it is
no longer necessary to decide if the pre-trial restraint of the property was

proper.*

*! See United States v. Jewell, 556 F. Supp.2d 962, 967-68 (E.D. Ark. 2008).

*2 See United States v. E-Gold, Ltd., 521 F.3d 411, 413-14 (D.C. Cir. 2008) (defendant
had right to interlocutory appeal from district court’s refusal to grant defendant a post-restraint,
pre-trial hearing). See AFLUS, supra note 3, at § 17-15.

# See United States v. Parrett, 530 F.3d 422, 428 (6" Cir. 2008) (the Government’s
interlocutory appeal from an order vacating an notice of lis pendens satisfies all of the
requirements of the collateral order doctrine).

* See United States v. Lezcano, ___ Fed. Appx. ___, 2008 WL 44605918, at *1 n.2
(11" Cir. Oct. 17, 2008) (declining to decide, on appeal from defendant’s conviction, whether
the district court erred in restraining defendant’s substitute asset pretrial; once a conviction is
entered, the pre-trial restraint issue is moot). But see Parrett, 530 F.3d at 428-29 (appeal
taken after defendant was found guilty, but before order of forfeiture is entered is not moot;
Government interest in preserving the property and providing notice to third parties does not
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Restraining assets of third parties

It is well-established that property held by third parties may be restrained to
preserve the Government’s interest pending the defendant’s trial.*> For example,
a court may restrain a third party from disposing of property that the defendant
transferred to the third party after it became subject to forfeiture under the relation
back doctrine. In United States v. Mueller, the court went a step further, not only
restraining what the third parties could do with property that was in their
possession, but also requiring them to provide an accounting of exactly what

property the defendant had given them.*°

end until the order of forfeiture is entered).
* See AFLUS, supra note 3, at § 17-12.

* United States v. Mueller, 2008 WL 2890258 (D. Minn. Jul. 18, 2008) (setting out the
text of a restraining order that not only directed third parties not to dispose of forfeitable assets
in their possession, but also to provide the court with an accounting of assets given to them by
the defendant that may no longer be in their possession).
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Third party’s right to a hearing on the pretrial restraint of property

Section 853(k) of title 21 bars third parties from intervening in the criminal
case prior to the entry of the order of forfeiture. At that point, the third party’s
remedy is to file a claim in the post-trial ancillary proceeding. Accordingly, a third
party cannot intervene in the criminal case when his property interest is restrained
pre-trial, but must wait until the ancillary proceeding to contest the forfeiture on
the merits.*” As the Fifth Circuit said in United States v. Holy Land Foundation for

Relief and Development,*®

making a third party wait until the ancillary proceeding
to contest the forfeiture as Section 853(k) requires ensures an orderly proceeding
and does not violate due process. “It would be a significant burden on the
Government,” the court said, “to have to defend the forfeiture order from attack by
a third party during the course of an ongoing criminal prosecution,” and that
burden is unnecessary because the third party will get his day in court in the
ancillary proceeding.*

A district court applied this rule in United States v. Bundy, holding that an

attorney asserting an attorney’s lien on property subject to pre-trial restraining

*7 See AFLUS, supra note 3, at § 17-13.

* United States v. Holy Land Foundation for Relief and Development, 493 F.3d 469
(5th Cir. 2007) (en banc).

* Holy Land Foundation, 493 F.3d at 476 n. 10, 477; see United States v. Lazarenko,
476 F.3d 642, 648 (9th Cir. 2007) (third party has no right to an immediate hearing on validity
of seizure pursuant to section 853(f); he must wait until the ancillary proceeding).
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order had to wait until the ancillary proceeding to contest the forfeiture as any
other third party must do.*°
IV. Indictment
Rule 32.2(a)

Rule 32.2(a), F.R.Crim.P., says that there can be no forfeiture in a criminal
case unless the indictment puts the defendant on notice that his property will be
subject to forfeiture if he is convicted; but that notice need not be detailed or

precise.”

As both the Seventh and Eleventh Circuits held in 2008, an incorrect
citation to the applicable forfeiture statute in the indictment is harmless if the
notice otherwise adequately informs the defendant that his property will be
subject to forfeiture.®?

Moreover, courts continue to hold that the property subject to forfeiture

need not be itemized in the indictment.>® All that the Government is required to

%0 United States v. Bundy, 2008 WL 4133857, at *2 (D. Md. Sep. 2, 2008).
>l See AFLUS, supra note 3, at § 16-2.

>2 See United States v. Silvious, 512 F.3d 364, 369 (7th Cir. 2008) (Government’s
acknowledged error in citing section 982(a)(2) instead of sections 981(a)(1)(C) and 2461(c) in
a mail fraud case did not deprive defendant of his right to notice under Rule 32.2(a)); United
States v. Wall, 285 Fed. Appx. 675, 684-85 (11" Cir. 2008) (indictment that improperly cited
section 982(a)(2) instead of sections 981(a)(1)(C) and 2461(c) was nevertheless sufficient to
put defendants on notice that Government was seeking forfeiture of the proceeds of the mail
and wire fraud offenses alleged in the indictment).

> See United States v. Galestro, 2008 WL 2783360, at *10-11 (E.D.N.Y. July 15, 2008)
(Rule 32.2(a) does not require an itemized list of the property subject to forfeiture; older cases
requiring such an itemization “appear to reflect an outmoded, minority view”).
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do is to track the language of the applicable forfeiture statute. In United States v.
Soliman, the defendant moved to strike the word “gross” from the phrase “gross
proceeds” in the forfeiture notice, but his request was denied because the
indictment tracked the language of the applicable forfeiture statute: 18 U.S.C.

§ 982(a)(7).*

In United States v. Gregory, the defendant objected that the forfeiture
notice did not recite that the forfeiture would be part of his sentence, but the court
held that it did not have to do s0.*°
Specifying amount of money judgment

The Government is also is not required to specify the amount of the money
judgment in the indictment.”® As the district court said in United States v.
Levesque, the defendant’s rights are protected by the requirement that the

Government establish the amount subject to forfeiture at trial.®’

> United States v. Soliman, 2008 WL 4490623, at *10 (W.D.N.Y. Sept. 30, 2008)
(denying motion to strike the word “gross” from the phrase “gross proceeds” in the forfeiture
allegation because the applicable forfeiture statute, § 982(a)(7), authorizes the forfeiture of
gross proceeds).

> United States v. Gregory, 2008 WL 4415320, at *3 (N.D. Okla. Sept. 23, 2008)
(notice that informed defendant of the forfeiture and the legal basis for it was sufficient; notice
did not have to recite that the forfeiture would be part of the defendant’s sentence).

> See AFLUS, supra note 3, at § 16-3.

>" United States v. Levesque, 2008 WL 53876 (D. Me. Jan. 3, 2008) (Government is not
required to allege the amount of the money judgment in the indictment; defendant’s rights are
protected by the requirement that the Government establish the amount subject to forfeiture in
a post-conviction hearing), aff'd, 546 F.3d 78 (1° Cir. 2008).
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If the prosecutor does choose to include a dollar figure representing the
amount of the money judgment that the Government will be seeking, however, he
or she will be well-advised to preface it with terms like “at least” or “not limited to”
so that the jury (or the court) remains free to return a larger forfeiture verdict if the
evidence adduced at trial turns out to support a larger verdict than anticipated.®®
In United States v. Rosin, the indictment said that the Government would be
seeking a $3.2 million money judgment, but the court ordered the defendant to
forfeit half-a-million dollars more.*® And in United States v. Warshak, the court
said that it was proper to increase its forfeiture request to $459 million based on
new information that came to light after the indictment was returned, even though
the indictment said that the Government would be seeking to forfeit $100
million.®°

Substitute assets

¥ See United States v. Segal, 495 F.3d 826, 839-40 (7th Cir. 2007) (because the
forfeiture notice used terms like “at least” and “including but not limited to” in describing the
proceeds subject to forfeiture, the indictment did not limit the forfeiture to any specific figure or
assets).

> United States v. Rosin, 263 Fed. Appx. 16, 38 (11th Cir. 2008) (in determining the
amount of the money judgment, district court was not limited to the amount specified in the
forfeiture allegation in the indictment).

5 United States v. Warshak, 2008 WL 2705044, at 5 n.2 (S.D. Ohio Jul. 8, 2008)
(Government was “within its rights to increase the amount it seeks in forfeiture based on its
discovery of new information”; money judgment entered for $459 million even though
indictment alleged forfeiture of $100 million).
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It is also not necessary to list the substitute assets in the indictment, though
the prosecutor may wish to do so as a way of putting third parties on notice that
the property is subject to forfeiture.®’ In Parrett, the Sixth Circuit said that the
substitute assets did not have to be listed in the indictment for the Government to
file a notice of lis pendens,®® but there may be situations where the filing of a
notice of lis pendens is determined to be proper under State law only if the
substitute assets are in fact named either in the indictment itself or in a bill of
particulars.

Bill of particulars

There is no consensus among the courts on the timing and manner of
providing the defendant with notice of what property is subject to forfeiture if the
property is not listed in the indictment. In United States v. Galestro, however, the
court provided a useful framework when it held that whether a bill of particulars is
required depends on the nature of the property subject to forfeiture, and whether
the forfeiture issue will be determined by the court or by a jury.®®

No bill of particulars is required, the court said, if the Government is

seeking only a money judgment, because there is no right to a jury trial in that

6! See AFLUS, supra note 3, at § 16-3.

62 United States v. Parrett, 530 F.3d 422, 426 n.3, (6" Cir. 2008) (the Government is not
required to list substitute assets in the indictment to institute a forfeiture action to acquire, or to
file a notice of lis pendens against them).

% United States v. Galestro, 2008 WL 2783360, at *11-12 (E.D.N.Y. July 15, 2008).
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situation, but a bill of particulars is required if the jury will be asked to return a
forfeiture verdict as to a specific asset, because in that instance the forfeiture will
be determined immediately after the return of the jury’s guilty verdict, and without
notice of what property the Government is seeking to forfeit, the defendant would
have no time to prepare a defense.*

Courts that do require the Government to file a bill of particulars generally
do not require the Government to detail the facts supporting its theory of
forfeiture; itemizing the property subject to forfeiture is all that is required.®®
Motion to dismiss the forfeiture notice

The defendant may not move to dismiss the forfeiture notice from the

indictment on the ground that the evidence does not support the Government’s

642008 WL 2783360, at *11-12 (reviewing the case law and holding that whether and
when the Government must serve the defendant with a bill of particulars depends on the
nature of the property subject to forfeiture; there is no need for a bill of particulars if the
Government is seeking only a money judgment because there is no right to a jury trial in such
cases, and the indictment adequately informs the defendant that the Government will be
seeking the forfeiture of all proceeds; but if the Government is seeking the forfeiture of specific
assets, it must provide the defendant with a bill of particulars 30 days before the start of the
trial).

5 United States v. Capoccia, 2008 WL 4951495, at *1 (D. Vt. Nov. 17, 2008) (a bill of
particulars may not be used to compel the Government to disclose the evidence on which it will
rely to establish that the property is subject to forfeiture); United States v. Scheur, 2008 WL
490339 (E.D. La. Feb. 20, 2008) (denying request for bill of particulars identifying the owner
and location of any property subject to forfeiture); United States v. Lock, 2008 WL 819020, at
*5 (E.D. Wis. Mar. 25, 2008) (request for bill of particulars identifying property subject to
forfeiture and amount of money judgment denied; Government’s open-file discovery policy
provides defendant with all the notice needed to prepare a defense).

23



theory of forfeiture. Whether the Government will be able to establish the
forfeitability of the property is an issue for the forfeiture phase of the trial.®®

In United States v. Haddix, a district court also held that a defendant may
not move to dismiss the forfeiture notice on the ground that venue is improper.
There is no separate venue for criminal forfeiture: because forfeiture is part of the
sentence, the defendant’s property may be forfeited in the criminal case in which
he is convicted regardless of where the property was obtained and where it was
seized. Thus, in Haddix the court held that the Government could properly seek
the forfeiture of property that the defendant obtained during a phase of the
criminal offense that took place in Indiana, even though the criminal case was
filed in Kentucky.®
V. Guilty Pleas
Rule 11(b)(1)(J)

Rule 11(b)(1)(J), F.R.Crim.P., requires the court to warn the defendant

during the plea colloquy that his property may be forfeited;*® but in the cases

% See United States v. Impastato, 2008 WL 373698, at *1 (E.D. La. Feb. 7, 2008)
(denying motion to dismiss forfeiture notice on the ground that the money in question was sting
money that the Government has already recovered; whether the money was sting money and
whether defendant retained any money were issues of fact for trial). See AFLUS, supra note
3, at § 16-4.

57 United States v. Haddix, 2008 WL 151847, at *2 (E.D. Ky. Jan. 14, 2008) (denying
defendant’s motion to dismiss the forfeiture allegation on the ground that the property subject

to forfeiture was the proceeds of a part of the offense that occurred in Indiana, not Kentucky
where the indictment was filed, and that the property was seized in Indiana).

6 See AFLUS, supra note 3, at § 18-3.
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decided this year, the courts found many ways to hold that the failure to comply
with this rule is not fatal. For example, in United States v. King, the Eleventh
Circuit held that the district court’s failure to apprize the defendant that forfeiture
would be a consequence of his guilty plea did not require reversal of his
conviction in the absence of evidence that, but for the court’s error, the defendant
would not have pled guilty.®® Similarly, in United States v. Viveros, another panel
of the same court held that the district court’s failure to mention the forfeiture in
the change of plea colloquy did not affect the defendant’s substantial rights where
the record made clear that the defendant was otherwise aware of the forfeiture.”
Contesting the forfeiture despite a guilty plea

A defendant who pleads guilty to the criminal offense may nevertheless
reserve the right to object to the forfeiture in the forfeiture phase of the trial, just
as he may reserve to the right to disagree with the Government’s sentencing
recommendation at the sentencing hearing. Usually, this happens when the

parties disagree as to what is forfeitable, but in United States v. Silvious, the

% United States v. King, 292 Fed. Appx. 788, 790 (11" Cir. 2008).

™ United States v. Viveros, ___ Fed. Appx. ___, 2008 WL 4569891 (11" Cir. Oct. 14,
2008). See United States v. Ramirez, 285 Fed. Appx. 609, 610 (11™ Cir. 2008) (failure to
warn defendant that his property could be forfeited was not “plain error” where the forfeiture
notice was plain on the face of the indictment, and defendant was apprized of the forfeiture at
his arraignment).
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defendant reserved the right to raise a legal objection to the way the forfeiture
notice was set forth in the indictment.”
Breach of plea agreement

In most cases, the defendant pleads guilty pursuant to a written plea
agreement in which he either agrees to the forfeiture of certain property in the
criminal case itself, or agrees not to contest the forfeiture of that property in a
parallel civil forfeiture case. In a case involving a defendant named Collins, the
defendant agreed not to contest the Government’s civil forfeiture action against
funds that he held in a foreign bank account, but Collins violated the agreement
by filing a claim nevertheless. In response, the district court dismissed the claim
in the civil forfeiture case, and the Seventh Circuit held that the dismissal “was an
appropriate remedy for his breach of the plea agreement.””?
VI. Forfeiture Phase of the Trial

Most courts hold that Rule 32.2(b)(4) does not give either party the right to

have the jury determine the amount of a money judgment.”® The right to have the

" United States v. Silvious, 512 F.3d 364, 369-70 (7th Cir. 2008) (defendant pleads
guilty to mail fraud but contests the forfeiture at sentencing on the ground that the Government
cited the wrong forfeiture statute in the indictment).

72 United States v. All Funds and Other Personal Property (Collins), 277 Fed. Appx.
607, 609 (7" Cir. 2008) (defendant’s agreement not to oppose Government’s forfeiture efforts
bars him from objecting to action against foreign bank’s interbank account under § 981(k)).

3 See AFLUS, supra note 3, at § 18-4.
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jury retained to determine the forfeiture applies only to the forfeiture of specific
assets.™

Moreover, because forfeiture is part of the sentencing process, hearsay is
admissible in the forfeiture phase of the trial,”® and the court may rely on evidence
from the guilt phase of the trial, as well as evidence submitted by affidavit or at an
evidentiary hearing.”
Determining the ownership of the property

The court’s only task in the forfeiture phase of the trial is to determine
whether the Government has established the nexus between the property and the
offense required by the applicable forfeiture statute. It is not concerned at this

stage in the proceeding with the ownership of the property. So, as the Tenth

™ See United States v. Tedder, 403 F.3d 836, 841 (7th Cir. 2005) (the defendant’s right
under Rule 32.2(b)(4) is to have the jury determine if the Government has established the
required nexus between the property and his crime; the rule does not give the defendant the
right to have the jury determine the amount of a money judgment); United States v. Galestro,
2008 WL 2783360, at *11 (E.D.N.Y. July 15, 2008) (following Tedder, there is no right to a jury
trial if the Government is seeking only a money judgment; therefore there is no need to provide
the defendant with a bill of particulars stating the amount the Government is seeking to forfeit);
United States v. Warshak, 2008 WL 2705044 (S.D. Ohio Jul. 8, 2008) (noting without
discussion that the jury returned a special verdict as to specific assets, and the court
determined the amount of the money judgment).

> See United States v. Evanson, 2008 WL 3107332, at *2 (D. Utah Aug. 4, 2008)
(“Because criminal forfeiture is viewed as part of the sentencing process, hearsay is
admissible”)(citations omitted); United States v. Stathakis, 2008 WL 413782, at *14 n.2
(E.D.N.Y. Feb. 13, 2008) (court can rely on law enforcement agent’s reliable hearsay to
determine the amount of the money judgment). See AFLUS, supra note 3, at § 18-5(a).

® See United States v. Stathakis, 2008 WL 413782, at *10 (E.D.N.Y. Feb. 13, 2008) (to
determine amount of money judgment, court relies on evidence admitted at trial as well as
evidence introduced in the evidentiary hearing conducted after the Government moved for a
preliminary order of forfeiture).
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Circuit held in United States v. Andrews, when the court determines the
forfeitability of the property, it does not — “and indeed may not” — determine the
rights of third parties in the property.”” As Rule 32.2(b) expressly provides, the
ownership issue is deferred to the ancillary proceeding where third parties have a
right to contest the forfeiture by showing that the property belongs to them.”®

One consequence of this rule is that the Government never has to establish
that the defendant was the owner of the property. The ownership issue does not
arise until a third party files a claim in the ancillary proceeding, and at that point it
is the third party who bears the burden of proving that the property belongs to him
in terms of Section 853(n)(6)(A) or (B).”
VIl. Order of Forfeiture / Sentencing
Money Judgments

It is now well-established that the court may issue a forfeiture order in the
form of a money judgment equal to the value of the property involved in the

offense, even if the defendant has no assets available to satisfy the judgment at

7 United States v. Andrews, 530 F.3d 1232, 1236 (10™ Cir. 2008).

"8 Id.; United States v. Lazarenko, 2008 WL 3925656 (N.D. Cal Aug. 18, 2008)
(explaining criminal forfeiture procedure under § 853 and Rule 32.2 step-by-step); United
States v. Evanson, 2008 WL 3107332, at *2 n.3 (D. Utah Aug. 4, 2008) (“The Court does not
determine ownership issues; ownership is determined in the ancillary proceeding”; following
Andrews). See AFLUS, supra note 3, at § 18-6.

7 See discussion of Rule 32.2(c)(2), infra.
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the time he is sentenced.?® This was a major issue a few years ago until it was
resolved in a series of cases beginning with United States v. Vampire Nation.?'

In 2008, the Eleventh Circuit joined the other circuits on this issue, holding
in United States v. Padron that the authority to issue a forfeiture order in the form
of a money judgment is clear from the text of Rule 32.2, which “explicitly”
contemplates the entry of money judgments.®? Also, in United States v. Day, the
D.C. Circuit reversed the last of the adverse district court decisions on this
point.®

It is not uncommon for a court to include a money judgment in a forfeiture
order that also includes specific assets. In United States v. Warshak, for
example, the jury returned a special verdict of forfeiture as to specific assets

traceable to the defendant’s offense. The court immediately entered a

% See AFLUS, supra note 3, at § 19-4(c).

8! United States v. Vampire Nation, 451 F.3d 189, 202 (3d Cir. 2006) (expressly
rejecting the argument that a forfeiture order must order the forfeiture of specific property; as
an in personam order, it may take the form of a judgment for a sum of money equal to the
proceeds the defendant obtained from the offense, even if he no longer has those proceeds,
or any other assets, at the time he is sentenced).

%2 United States v. Padron, 524 F.3d 1156, 1162 (11™ Cir. 2008).

% United States v. Day, 524 F.3d 1361, 1378 (D.C. Cir. 2008) (following Vampire
Nation, and other cases), rev’g 416 F. Supp. 2d 79 (D.D.C. 2006). See United States v. Darui,
549 F. Supp.2d 111, 113-14 (D.D.C. 2008) (denying motion to dismiss forfeiture allegation
putting defendant on notice Government would be seeking a money judgment); United States
v. Stathakis, 2008 WL 413782, at *10 (E.D.N.Y. Feb. 13, 2008) (defendant convicted of § 1349
conspiracy to commit bank fraud is liable for a money judgment for the amount obtained
through the conspiracy).
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preliminary order of forfeiture as to those assets, but then, on the Government’s
motion, it amended the order prior to sentencing to include a money judgment
and substitute assets as well.*

A money judgment, once entered as part of the defendant’s sentence,
hangs over the defendant’s head forever. As the district court said in United
States v. Levesque, if the defendant later comes into some assets, the
Government may attempt to collect its judgment and share in her good fortune.*
Many other courts have said the same thing,?® but the First Circuit, while affirming
Levesque’s sentence on appeal, remanded the case to consider the Eighth
Amendment implications of an order of forfeiture that, if enforced in the future,
would forever deprive a defendant or her ability to earn a livelihood.?

The preliminary order of forfeiture

Under Rule 32.2(b), the district court must enter a preliminary order of

forfeiture “as soon as practicable” following the entry of a guilty plea or the return

% United States v. Warshak, 2008 WL 2705044 (S.D. Ohio Jul. 8, 2008).

% United States v. Levesque, 2008 WL 53876 (D. Me. Jan. 3, 2008) (a money
judgment runs into the future; thus, a defendant’s present inability to pay a money judgment is
irrelevant; if the defendant later acquires assets, the Government is entitled to share in her
good fortune).

% See AFLUS, supra note 3, at § 19-4(c) at p. 589.

87 United States v. Levesque, 546 F.3d 78 (1°' Cir. 2008).
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of a guilty verdict.®® The order then becomes final as to the defendant at
sentencing.?® Accordingly, if the defendant objects to the order of forfeiture, he
must do so prior to sentencing or on direct appeal; he cannot wait until claims
filed by third parties are resolved by the court in the ancillary proceeding.

For example, in United States v. Lester, the court made the forfeiture of a
collection of firearms part of the defendant’s sentence, but when the defendant’s
father and son filed claims objecting to the forfeiture in the ancillary proceeding,
the defendant tried to object as well. The court held that he could not do so0.”°
The order must be included in the judgment

Rule 32.2(b)(3) provides that the order of forfeiture “shall be made part of
the sentence and included in the judgment.”®' The forfeiture, in other words, must
be part of the sentencing process:®” once seven days have passed, the court is

powerless to amend the sentence to include a forfeiture order, or to amend the

¥ For a good example of the contents and form of a typical preliminary order of
forfeiture, see United States v. Kersey, 2008 WL 4613644 (S.D. Ga. Oct. 15, 2008).

% See AFLUS, supra note 3, at § 19-2.

% United States v. Lester, 2008 WL 732897, at *2 (D. Kan. Mar. 8, 2008) (once order of
forfeiture became final as to defendant at sentencing, his only remedy was direct appeal; he
could no longer make objections to the forfeiture in the district court); United States v. Lester,
2008 WL 2152055 (D. Kan. May 21, 2008) (same, in related case).

! See AFLUS, supra note 3, at § 20-3.
%2 See United States v. Yeje-Cabrera, 430 F.3d 1, 15 (1st Cir. 2005) (Rule 32.2(b)(3)'s
requirement that the forfeiture be part of the sentence ensures that all aspects of the

defendant’s sentence are part of a single package that is imposed at one time).
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order in any way (except as provided in Rule 32.2(e)).”* Accordingly, at least
some courts hold that an order of forfeiture entered after the defendant’s sentence
has become final is nullity.** On the other hand, most courts hold that if the court
does issue a preliminary order at, or before, sentencing, but simply fails to
include it in the judgment, the error is a clerical one that and can be corrected
pursuant to Rule 36, F.R.Crim.P.*

On the latter point, the Eleventh Circuit, unfortunately, sees things
differently. In 2003 in United States v. Pease, the Eleventh Circuit held that the
omission of the order of forfeiture from the judgment in a criminal case is not a
clerical error. Thus, if the district court does not make the order of forfeiture part
of the judgment at sentencing, and the Government does not appeal, the

forfeiture is void.%®

% Cf. United States v. Bigler, 278 Fed. Appx. 193, 196 (3" Cir. 2008) (Rule 35(a) is
jurisdictional; once 7 days have passed, the district court lacks jurisdiction to amend an order
of forfeiture to apply the forfeited funds to restitution).

% United States v. Bennett, 423 F.3d 271, 276 (3d Cir. 2005) (an order of forfeiture that
is not entered until after sentencing is a nullity). But see United States v. Pelullo, ___ Fed.
Appx. ___, 2008 WL 5432635 (3" Cir. Jan. 5, 2009) (in light of the jury’s verdict of forfeiture,
the district court’s failure to issue an order of forfeiture prior to sentencing or to include it in the
judgment was a clerical error that could be corrected pursuant to Rule 36).

% See United States v. Koch, 491 F.3d 929, 932 (8th Cir. 2007) (failure to include the
order of forfeiture in the judgment was a housekeeping error that did not affect defendant’s
fundamental rights, such as the right to have his entire sentence imposed as a package). See
AFLUS, supra note 3, at § 20-3(c).

% United States v. Pease, 331 F.3d 809, 816-17 (11th Cir. 2003). See United States v.
Gilbert, 244 F.3d 888, 925 n.81 (11th Cir. 2001) (because forfeiture is mandatory, Government
may appeal any judgment that fails to contain an order of forfeiture as an illegal sentence; but
if Government fails to take such appeal, it waives the forfeiture and the judgment becomes
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This decision spawned litigation throughout the Eleventh Circuit as
convicted defendants rushed to court to reclaim forfeited property based on
judicial errors that occurred long ago in closed cases, and courts struggled to find
ways to deny them that windfall. For example, in United States v. de la Mata, the
defendant pled guilty in the 1990s and agreed to the forfeiture of certain property.
When he realized that the court had failed to make the order of forfeiture part of
the judgment, however, he claimed that the forfeiture was void and demanded the
return of his property. The Eleventh Circuit agreed with the defendant that the
forfeiture was void under Pease, but held nevertheless that his promise to forfeit
his property was a binding contract that the Government was entitled to enforce.®’

Other panels in the Eleventh Circuit have worked around Pease by holding
that the defendant is not entitled to any relief unless he files a direct appeal
asserting that the forfeiture is void on account of the court’s failure to comply with
the rule. He may not, in other words, wait months or years to point out the error

and seek the return of his property as a form of equitable relief.?®

final).

°7 United States v. de la Mata, 535 F.3d 1267 (11" Cir. 2008) (reaffirming Pease and
Gilbert; district court’s failure to make the order of forfeiture part of the oral announcement of
defendant’s sentence or to include it in the judgment meant that the forfeiture was void and
defendant retained title to the property, but if defendant agreed to the forfeiture, that
agreement is civilly enforceable as a contract).

% See United States v. Machado, 465 F.3d 1301 (11th Cir. 2006) (where court did not
issue order of forfeiture until nearly a year after sentencing, but defendant waited more than 6
years to file Rule 41(g) motion, the motion was properly denied as out of time, and inequitable;
the court is not required to return the fruits of a crime to a convicted felon who agreed to the
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The days of having to find ways of working around Pease are numbered,
however. An amendment to Rule 32.2 that is scheduled to take effect on
December 1, 2009 will adopt the majority rule, treating the inadvertent omission
of the order of forfeiture from the judgment and commitment order as a clerical
error that may be corrected at any time pursuant to Rule 36.

Forfeiture under multiple theories in the same case

If the defendant is convicted of two or more offenses giving rise to the
forfeiture of the same property, the property should be forfeited under each theory
to assure that the property remains forfeited if one conviction or the other is
reversed on appeal. Thus, in United States v. Schlesinger, the court ordered the
forfeiture of the same property both as fraud proceeds and as property involved in
money laundering.®
VIIl. Joint and Several Liability

All defendants convicted of an offense are jointly and severally liable to

forfeit the total amount obtained as criminal proceeds regardless of their role in

forfeiture in a valid plea agreement; the proper remedy for the Rule 32.2 violation—even if it is
jurisdictional—is direct appeal from the entry of the order of forfeiture); United States v. Rylee,
281 Fed. Appx. 904, 905 (11" Cir. 2008) (following Machado; defendant failed to appeal order
of forfeiture that was not properly included in the judgment, and district court correctly denied
Rule 41(g) motion because it would be inequitable to return property derived from crime and
that defendant agreed to forfeit in his plea agreement).

% See United States v. Schlesinger, 261 Fed. Appx. 355, 361 (2d Cir. 2008) (defendant
may be ordered to forfeit the same property twice, once as proceeds of mail fraud and once as
property involved in money laundering; forfeiture is part of the punishment for each offense).
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the crime.’ So, in Levesque, a woman who worked for a marijuana ring driving
loads of marijuana up the interstate several times a month as a courier, was
liable for $3 million in gross sales, even though she received only a fraction of
that as her compensation.™’

Similarly, in United States v. Stathakis, a defendant convicted of only two
substantive counts of bank fraud plus a conspiracy to commit the fraud offense
was jointly and severally liable to forfeit the proceeds of the entire conspiracy,
including the proceeds of parts of the scheme in which he did not personally
participate.'*

In United States v. Chubbuck, the court was presented with an agreed
order of forfeiture that appeared to apportion the forfeiture among the defendants
in accordance with their roles in the offense instead of making each liable for the
full amount, but the court refused to enter it. Joint and several liability is part of
the mandatory nature of forfeiture, the court said. Thus, a court does not have
discretion, as it does in restitution cases, to apportion the liability among the co-

defendants as it might see fit. Rather, the court’s task is to determine the total

1% See AFLUS, supra note 3, at § 19-5.

% United States v. Levesque, 2008 WL 53876 (D. Me. Jan. 3, 2008) (drug courier
liable for forfeiture of $3 million in gross sales of marijuana, even though she was paid less
than $100,000 for her role as a courier), affd, _ F.3d ___, 2008 WL 4742389 (1*' Cir. Oct.
30, 2008).

12 United States v. Stathakis, 2008 WL 413782, at *16 (E.D.N.Y. Feb. 13, 2008).
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amount derived from the scheme, and to hold each of the defendants jointly and
severally liable for that amount.®

While two or more defendants convicted of the same offense are jointly
and severally liable to forfeit the full amount derived from the offense regardless
of how minor a role each may have played, a defendant cannot be held liable to
forfeit any amount for an offense for which his co-defendants were convicted but
he was not. In United States v. Ozbay, two defendants were convicted in
separate counts of structuring currency transactions to evade the currency
reporting requirement. The Second Circuit held that because the offenses were
separate crimes, each defendant was liable to forfeit only the amount involved in
the offense for which he was convicted; they could not be held jointly and
severally liable for the amounts involved in each other’s structuring offenses.”
Credit for amounts forfeited by others

Each defendant is entitled to credit for the amount forfeited by his or her
codefendants if they have been found jointly and severally liable for the forfeiture

of the same property. Thus, if Defendants A and B are found guilty of the same

offense, and are found jointly and severally liable to forfeit $100,000, and

1% United States v. Chubbuck, 581 F. Supp.2d 78, 82 (D. Me. 2008).

1% United States v. Ozbay, ___ Fed. Appx. ___, 2008 WL 4601759 (2" Cir. Oct. 16,
2008) (limiting joint and several liability to conspiracy and aiding and abetting cases; co-
defendants not jointly and several liable for the amounts each other structured).
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Defendant A pays $75,000, his remaining liability will be reduced to $25,000, and
Defendant B’s liability will be reduced to $25,000 as well."*

This is seemingly straightforward, but the Chubbuck court suggested that it
can lead to difficulties if the defendants are found guilty at different times.

Suppose, in the same example, Defendant A pleads guilty but Defendant B
wants to go to trial, and suppose that, pursuant to a written plea agreement, the
Government agrees that the proceeds of the offense totaled $25,000, so that
Defendant A’s liability will be limited to that amount. Now suppose Defendant B
is convicted of the same offense at trial. According to Chubbuck, if the
Government has already agreed that the amount involved in the scheme was
$25,000, Defendant A and B’s total joint liability will be limited to that amount, and
if Defendant A has already paid it, Defendant B will get credit for Defendant A’s
forfeiture and thus will be liable for nothing."*
IX. Substitute Assets

Procedure for obtaining substitute assets

195 See Stathakis, 2008 WL 413782, at *16 (defendant’s liability for money judgment for
amount realized by the entire conspiracy reduced by amounts already forfeited by co-
defendants).

1% See United States v. Chubbuck, 581 F. Supp.2d at 82 (if one co-defendant pleads
guilty and agrees to pay $25,000 money judgment for which he is jointly and severally liable,
his payment of that amount frees all co-defendants of any liability, because they are entitled to
credit for the defendant’s payment, and the Government can collect only once).
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When the Government seeks to forfeit a substitute asset, it has the burden
of showing that the requirements of 21 U.S.C. § 853(p)(1) are satisfied.””” Among
other things, this means that the Government must show that the directly
forfeitable property is not available due to some act or omission of the defendant.
In Warshak, the court held that it was sufficient for the Government to show that
the criminal proceeds had been dissipated.'® Similarly, in Stathakis, it was
sufficient to show that a law enforcement agent obtained the defendant’s bank
records and found the accounts to be empty."®

Section 853(p)(2) says that the substitute property must be property “of the
defendant,” but just as it is in the case of directly forfeitable property, the
ownership issue is deferred to the ancillary proceeding.™°

Post-conviction order restraining substitute assets

7 See AFLUS, supra note 3, at § 22-3.

1% United States v. Warshak, 2008 WL 2705044, at *5 (S.D. Ohio Jul. 8, 2008)
(evidence that the criminal proceeds have been dissipated is sufficient to satisfy the
requirements of § 853(p)).

' United States v. Stathakis, 2008 WL 413782, at *16 (Government showed it satisfied
due diligence requirement in § 853(p) by having agent testify that he obtained defendant’s
bank records and found his accounts to be empty).

10 See United States v. Power Company, Inc., 2008 WL 612207 (D. Nev. Feb. 28,
2008) (district court is not required to find that the defendant is the owner of a particular asset
before ordering its forfeiture as a substitute asset; the ownership of the property is determined
in the ancillary proceeding if a third party files a claim contesting the forfeiture; applying
Lazarenko and Rule 32.2(b)(2) to substitute asset). But see United States v. Stathakis, 2008
WL 413782, at *16 (court assumes without deciding that it must find defendant has an
ownership interest in property before forfeiting it as substitute asset; after making such finding,
court includes substitute assets in preliminary order of forfeiture).
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Several courts hold that while substitute assets may not be restrained prior
to trial, they may be restrained after conviction."’ The reason is that Section
853(g) — the statute that governs post-conviction restraining orders — does not
contain the limitation to directly forfeitable property that Congress included in
Section 853(e).""? It is important to note, however, that Section 853(g) does not
take effect immediately after conviction but only after a preliminary order of
forfeiture has been entered; until then, Section 853(e) applies.'”™ So, if the
Government wants to restrain substitute assets following a conviction —i.e., for
the time it may take the court to determine whether to include the substitute
assets in a preliminary order of forfeiture — it must first ask the court to issue an
order of forfeiture in generic terms, and then move for the post-conviction
restraining order under § 853(g).

Third-party challenges to the forfeiture of substitute assets

"' See United States v. Browne, 552 F. Supp.2d 1342 (S.D. Fla. 2008) (noting without
discussion that the court issued an order restraining defendant’s substitute property while his
appeal was pending, and that it remained restrained until the Government moved to forfeit it as
a substitute asset when the conviction was affirmed).

"2 See AFLUS, supra note 3, at § 22-4.

'3 See United States v. Parrett, 530 F.3d 422, 431 (6" Cir. 2008) (stating without
discussion that § 853(e) does not authorize the restraint of substitute property prior to the entry
of the order of forfeiture).
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Third parties have no role in the forfeiture of substitute assets, either prior
to sentencing or afterwards pursuant to Rule 32.2(e): as with directly forfeitable
property, they must wait to file their claims in the ancillary proceeding.""

X. The Relation Back Doctrine and Section 853(k)

Under the relation back doctrine, the Government’s interest in the forfeited
property vests at the time of the offense giving rise to the forfeiture.'® In One
Silicon Valley Bank Account — a case with parallel civil and criminal forfeitures — a
bankruptcy trustee claimed that the forfeited funds should be part of the
bankruptcy estate, but the court agreed with the Government that because the
Government’s interest under the relation back doctrine vested before the
bankruptcy estate was created, the property was not part of that estate.'"®

If the Government wants to take advantage of the relation back doctrine,
however, it must be careful how the date when the offense commenced — and
hence the date when the Government’s interest vested — is alleged in the
indictment. As mentioned earlier, in United States v. Hall, because the

indictment alleged that the offense began 2007, the Government’s interest under

14 See United States v. Stathakis, 2008 WL 413782, at *11 (explaining procedure
whereby third parties will have the right to contest the forfeiture of substitute assets in the
ancillary proceeding).

15 See AFLUS, supra note 3, at § 21-2.

"6 United States v. One Silicon Valley Bank Account, 549 F. Supp.2d 940, 958 (W.D.
Mich. 2008).
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the relation back doctrine related back only to that date, even though there was
evidence that the offense actually began in 1997.""
Section 853(k)

Section 853(k) ensures an orderly process by establishing Section 853(n)
as the exclusive procedure for determining third party rights in criminal forfeiture
cases, and expressly barring third parties from contesting the forfeiture in any
other forum."® Third parties, however, frequently try to get around this statute by
filing civil actions to establish their property interests in other courts.

For example, in Bayview Loan Servicing, LLC. v. United States, a mortgage
lender, seeking to assert its lien on the forfeited real property, tried to file a
motion for a declaratory judgment in State court after missing the deadline for
filing a claim in the ancillary proceeding, but the Fourth Circuit said it could not do

so."®

"7 United States v. Hall, 2008 WL 4594839 (S.D. lll. Oct. 15, 2008) (the Government's
interest relates back to the date of the offense to which defendant pled guilty; that defendant’s
crime may have begun earlier than the dates alleged in the indictment does not allow the
Government to extend its interest back to a time before a third party acquired an interest).

18 See United States v. Holy Land Foundation for Relief and Development, 493 F.3d
469, 477 (5th Cir. 2007) (en banc) (section 853(k) ensures an orderly process that relieves the
Government of the burden of having to defend the forfeiture against third party claims during
an ongoing prosecution while protecting the third party’s right to a day in court in the ancillary
proceeding; this procedure does not violate the third party’s right to due process). See
AFLUS, supra note 3, at § 21-6.

' Bayview Loan Servicing, LLC. v. United States, 288 Fed. Appx. 63, 65 (4" Cir. 2008)
(lien holder who missed the deadline for filing a claim in the ancillary proceeding was barred by
853(k) from filing a motion for a declaratory judgment recognizing its claim under State law).
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Xl. Ancillary Hearing—Procedural Issues

There were many cases dealing with the ancillary proceeding in 2008. We
begin with the cases discussing the purpose of the ancillary proceeding and the
procedures that the Government and third-party claimants must follow. Then we
will examine the cases discussing the grounds on which a third party may prevail.
Purpose of the ancillary proceeding

The one and only purpose of the ancillary proceeding is to determine if the
order of forfeiture is invalid because the property belongs to a third party who,
until the ancillary proceeding, has been excluded from participating in the
forfeiture case.”® In other words, as three courts held this year, the purpose of
the ancillary proceeding is to determine ownership, and that’s all.'*

Notice requirement under section 853(n)(1)

120 See AFLUS, supra note 3, at § 23-2.

12l See United States v. Andrews, 530 F.3d 1232, 1236 (10™ Cir. 2008) (the preliminary
order of forfeiture does not take into account the interests of third parties; the purpose of the
ancillary proceeding is determine if any third party has an interest in the forfeited property and
to amend the order of forfeiture accordingly); Bayview Loan Servicing, LLC. v. United States,
288 Fed. Appx. 63, 64-65 (4™ Cir. 2008) (the ancillary proceeding provides a process for
protecting the interests of third parties in forfeited property; if the third party establishes an
interest that satisfies the criteria in the statute, the court must modify the order of forfeiture);
United States v. Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008) (the purpose of the
ancillary proceeding is to determine if the order of forfeiture is invalid because a third party had
a superior interest in the property; a third party has no right to argue that the order is invalid on
some other grounds).
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The Government is required to send notice of the forfeiture order to any
person appearing to have an interest in the property,'* but it is not required to
conduct an investigation to learn the identity of third parties who did not take
reasonable steps to ensure that their interest in the property was known.

In Bayview, the Government did not send notice to a lender holding a
mortgage on forfeited real property because the lender never recorded its lien.
The lender argued that the Government should have realized that there must be a
lien on the property, and that it should have conducted an investigation to
determine how the previous lien was paid off. But the Fourth Circuit said that was
not the case.®
Time for filing claim

Section 853(n)(2) provides that third-party petitions must be filed within 30
days of the final publication of notice, or the receipt of actual notice, whichever is

earlier.”® A claim that is filed out of time may be dismissed.?

122 See AFLUS, supra note 3, at § 23-3.

' Bayview Loan Servicing, LLC. v. United States, 288 Fed. Appx. 63, 65 (4" Cir. 2008)
(under Jones v. Flowers, the Government had no obligation to conduct an investigation to
determine if there was a new lien and new lienholder after it learned that a prior lien on the
property had been satisfied).

124 See AFLUS, supra note 3, at § 23-4.

123 See United States v. Lester, 2008 WL 732897 (D. Kan. 2008) (claims dismissed
because they were filed after the 30-day deadline). But see United States v. Marion, 2008 WL
1897570 (M.D. Fla. Apr. 28, 2008) (the 30-day deadline is not jurisdictional; court may grant a
claim that is not timely filed).
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Moreover, all of the grounds for recovery must be stated within the 30-day
period;'*® a claimant may not amend a claim to assert additional grounds
thereafter.”” In United States v. Watson, the court applied this principle when it
held that the third party could not use Rule 59 to ask for reconsideration of its
claim under a theory that he did not cite in his initial petition in the ancillary
proceeding.'?®
Time for conducting the hearing

Section 853(n)(4) says that the court should hold a hearing on the third
party’s claim within 30 days, where practicable.'® In United States v. Odom, the
claimant argued that he was entitled to summary judgment because the court
failed to hold the hearing with the 30-day period, but the court disagreed on the

ground that it was impractical to complete discovery within that time.™°

126 See AFLUS, supra note 3, at § 23-5.

127 See United States v. Soreide, 461 F.3d 1351, 1355 (11th Cir. 2006) (third party
petition contesting a criminal forfeiture must be filed within the 30-day period set forth in
§ 853(n)(2), and must state the grounds upon which the third party is asserting an interest in
the property; once the 30 days expires, the claimant may not amend the petition that was
based on section 853(n)(6)(B) to include grounds for recovery under section 853(n)(6)(A)).

128 United States v. Watson, 549 F. Supp. 2d 961, 964-65 (W.D. Mich. 2008) (third party
cannot use Rule 59(e) to ask court to consider an alternative ground for recover —i.e., that he
was bona fide purchaser for value under § 853(n)(6)(B) — that he could have raised in his
petition in the first instance).

12 See AFLUS, supra note 3, at § 23-6.

1 United States v. Odom, 2008 WL 2037669, at *1 (S.D. Miss. May 7, 2008) (failure to
hold a hearing within 30 days as provided in § 853(n)(4) is not grounds for summary judgment
for the claimant where it was not practicable to complete discovery and resolve multiple claims
within that time).
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Motion to dismiss the claim

No hearing is necessary where the court can dismiss the third party’s claim
on the pleadings for lack of standing or failure to state a claim.”® For example, if
the claim on its face asserts only that the third party is an unsecured creditor, the
Government can move to dismiss the claim for lack of standing. The same is true
if the claim acknowledges that the claimant no longer has any interest in the
property because he gave it away as a gift.

In United States v. Lester, two parties filed claims to a forfeited firearm.
The defendant’s father asserted that he had given the gun to the defendant as a
gift on his birthday, and the defendant’s son said that the defendant had promised
that the gun would one day belong to him. Because neither claim asserted a
present legal interest in the forfeited property, the court dismissed them for failure
to state claims on which relief could be granted.'®

But a motion to dismiss the third party’s claim is treated like a Rule 12(b)
motion in a civil case: all facts alleged in the claim are assumed to be true. In
United States v. Trafigura AG, the Government of Iraq filed a claim alleging that

the forfeited property was the proceeds of the sale of stolen oil. The United

Bl See AFLUS, supra note 3, at § 23-6 at p. 669.

132 United States v. Lester, 2008 WL 732897 (D. Kan. Mar. 18, 2008) (taking all facts
asserted as true, claimant had alleged only that he had given shotgun to defendant as a gift,
and second claimant had alleged only that defendant gave, or intended to give, him his gun
collection after he was arrested; neither asserted a claim for which relief could be granted
under § 853(n)(6); claims dismissed).
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States moved to dismiss the claim for lack of standing, arguing that the claimant
was merely an unsecured creditor, but the court held that, assuming the facts
alleged in the claim to be true, the claimant was not a creditor but the victim of a
theft. So the Government’s motion was denied."*

Right to a jury trial | Burden of proof.

Because the ancillary proceeding is essentially a quiet title proceeding in
which the only issue is the ownership of the forfeited property, there is no right to
a jury trial.”* The claimant bears the burden of proof on the ownership issue.'®
Right to attorneys fees

Claimants who prevail in the ancillary proceeding may be entitled to
attorneys fees under the Equal Access to Justice Act (EAJA)."*® But in 2008,

several claimants argued that the attorney fee provision in 28 U.S.C. § 2465(b),

133 United States v. Trafigura AG, 2008 WL 4057907 (S.D. Tex. Aug. 26, 2008)
(denying Government’s motion to dismiss for lack of standing because, on its face, the claim
alleged sufficient facts to establish a legal right, title or interest in the forfeited property).

134 See United States v. McHan, 345 F.3d 262, 276 (4th Cir. 2003) (there is no Seventh
Amendment right to a jury trial in the ancillary proceeding; the ancillary proceeding is part of
sentencing where there is no jury right, and it is really an equitable action to quiet title, not a
civil forfeiture action against a third party’s property); United States v. Monea, 2008 WL
2746028 (N.D. Ohio. July 11, 2008) (following McHan; because the ancillary proceeding is a
quiet title proceeding in equity, the Seventh Amendment does not apply).

133 See United States v. Porchay, 533 F.3d 704, 709 (8" Cir. 2008) (third party must
demonstrate by a preponderance of the evidence that she had a legal right, title or interest in
the forfeited property). See AFLUS, supra note 3, at § 23-9.

13 See United States v. Douglas, 55 F.3d 584, 588-89 (11th Cir. 1995) (the
Government’s position in obtaining preliminary order of forfeiture not substantially justified
where the Government failed to take notice that property had been awarded to third party in
action enforcing civil judgment). See AFLUS, supra note 3, at § 23-10.
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which was enacted by the Civil Asset Forfeiture Reform Act of 2000 (CAFRA),
applies in the ancillary proceeding in criminal cases as well. For obvious
reasons, third parties would rather recover under CAFRA: under Section 2465(b),
the award of attorneys fees is automatic; under EAJA, on the other hand, the
award is made only if the Government was not “substantially justified” in
contesting the claim. But the Government argued that Section 2465(b) — by its
terms and in light of its legislative history — applies only in civil forfeiture cases,
and does not apply in the ancillary proceeding in a criminal case.

Two district courts rejected the argument that CAFRA applies, while one
accepted it. In United States v. Nolasco, the court noted that Section 2465(b)
applies only to a “civil proceeding to forfeit property,” and held that whether or not
the ancillary proceeding is civil in nature, it is not a proceeding to forfeit
property.”®” Another court reached the same conclusion in United States v.
Moser.'®® The ancillary proceeding, the court said, is not a proceeding to forfeit
property, it is a proceeding designed to ensure that a third party’s property is not
forfeited. But in United States v. D’Esclavelles, a third court held that if Congress
had meant to exclude the ancillary proceeding from the scope of Section 2465(b),

it would have used the phrase “civil forfeiture proceeding” in describing the

7 United States v. Nolasco, 2008 WL 4388518, at *3 (D.N.J. Sept. 29, 2008) (Section
2465(b) does not apply in the ancillary proceeding; the ancillary proceeding may be civil in
nature, but it is not a proceeding to forfeit property; rejecting D’Esclavelles).

% United States v. Moser, 2008 WL 3891489 (E.D. Ark. Aug. 19, 2008).
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situations in which the statute applies, instead of using the arguably broader
phrase “civil proceeding to forfeit property.”'*

As of this writing, this issue remains unresolved. Moser is scheduled for
oral argument in the Eighth Circuit in 2009, while D’Esclavelles was vacated by
the Fourth Circuit in a decision that did not reach the merits of the attorney fee
issue."

Re-opening ancillary proceeding pursuant to Rule 60(b)

If a third party wants to reopen the ancillary proceeding — e.g., because he
thinks he did not receive proper notice — his vehicle for doing so is a motion under
Rule 60(b) of the Federal Rules of Civil Procedure.”™" In United States v. Alpeter,
the claimants tried a different approach: they attempted to reopen the ancillary
proceeding by filing back-dated claims after the court had issued a Final Order of

Forfeiture; but the court said that once the ancillary proceeding is over and the

order of forfeiture is final, the only ground for relief is a Rule 60(b) motion."*?

%9 United States v. D’Esclavelles, 541 F. Supp.2d 794, 796 (E.D. Va. 2008).

0 United States v. Buk, ___ Fed. Appx. ___, 2009 WL 550664 (4" Cir. March 5, 2009)
(reversing the judgment in favor of the claimant on the underlying claim in United States v.
D’Esclavelles, and thus vacating the award of attorneys fees without addressing the merits of
the attorneys’ fees issue).

14! See United States v. Puig, 419 F.3d 700 (8th Cir. 2005) (Rule 60(b) is the proper
means by which a third party may move to reopen an ancillary proceeding).

2 United States v. Alpeter, 2008 WL 123902, at *1 (N.D.N.Y. Jan. 10, 2008) (when
third parties file claims after the final order of forfeiture is entered they must be denied not
because they are untimely, but because the only avenue of relief at that point is a motion to

reopen the ancillary proceeding under Rule 60(b)). See also United States v. Keller, 2008 WL
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Final order of forfeiture

Under Rule 32.2, a preliminary order of forfeiture becomes final as to the
defendant at sentencing, and final as to third parties at the end of the ancillary
proceeding.'® Moreover, Section 853(n)(6) and Rule 32.2(c)(2) provide that if the
third party prevails in the ancillary proceeding, the court must enter an order
amending the order of forfeiture. But neither the rule nor the statute makes clear
whether the court must enter a final order of forfeiture at the end of the ancillary
proceeding if the court denies all third party claims, or if no third party claims are
filed at all.

In United States v. de la Mata, the Eleventh Circuit held that there is no
need for a final order of forfeiture if there are no third party claims, or if all third
party claims are dismissed."* In those situations, the order of forfeiture that was
issued pursuant to Rule 32.2(b) and that became final as to the defendant at
sentencing simply remains in place as a final order with respect to anyone who

could have filed a claim in the ancillary proceeding but did not, or as to anyone

4862388, at *2 (W.D.N.C. Nov. 10, 2008) (treating claimants’ late claim as a motion to re-open
the ancillary proceeding on lack-of-notice grounds, but denying the claim without reaching the
notice issue because claimants lacked standing to contest the forfeiture in any event).

143 See Rule 32.2(b)(3) and Rule 32.2(c)(2).

14 United States v. de la Mata, 535 F.3d 1267 (11" Cir. 2008) (if there are no third party
claims, or all claims are settled, there is no need for a final order of forfeiture; if defendant’s
property has been forfeited, he lacks standing to object to the final order of forfeiture regarding
third party claims).
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who did file a claim but was unsuccessful in establishing that he or she had a
right to recover.

That approach is entirely consistent with the view that the Government
does not have to establish that the forfeited property belonged to the defendant;
rather, the ownership issue is deferred to the ancillary proceeding where it is
litigated if a third party asserts that he or she had a legal interest in the property
in terms of Section 853(n)(6)(A) or (B)." If no third party files a successful claim,
the property remains forfeited based on the showing of the nexus between the
property and the offense that the Government established by a preponderance of
the evidence in the forfeiture phase of the trial. But as the district court pointed
out in United States v. Lazarenko,'*® there is a provision in Rule 32.2(c)(2) that
appears, at first glance, to contradict this view.

Rule 32.2(c)(2) provides that if no third party files a timely claim, the
preliminary order of forfeiture becomes the final order of forfeiture “if the court
finds that the defendant . . . had an interest in the property that is forfeitable under
the applicable statute.” In Lazarenko, the court initially thought that Rule
32.2(c)(2) required it to find that the defendant had a legal interest in the forfeited

property, even though there were no valid third party claims, and it ordered the

'3 See De Almeida v. United States, 459 F.3d 377, 381 (2d Cir. 2006) (criminal
forfeiture is not limited to property owned by the defendant; “it reaches any property that is
involved in the offense”).

146 United States v. Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008).
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Government to brief that issue — even though it acknowledged that neither the
defendant nor any third party remained a party to the case at that point.™" In
response, the Government argued that interpreting the rule to require the finding
that the defendant had a legal interest in the property could not be correct: if that
were the rule, the Government said, there could be no final order of forfeiture in a
case involving contraband, drug proceeds, stolen goods, money the defendant
was laundering for a third party, or other property involved in the defendant’s
offense but in which the defendant himself did not have a legal interest.'*®
Accordingly, the Government argued, Rule 32.2(c)(2) may be satisfied merely by
showing that the defendant had a possessory interest in the property, or that
otherwise there was a substantial nexus between the forfeited property and the
crime for which the defendant was convicted.

Upon reconsideration, the Lazarenko court determined that Rule 32.2(c)(2)
did not require a finding that the defendant had a legal interest in the property.

The rule, the court concluded, was merely intended to serve as a safety-valve

7 Id. (even if the court rejects all third party claims, it must nevertheless conduct at ex
parte hearing at which the Government must put forth some evidence that the defendant had
an interest in the property).

'8 Also, the Government might have argued that such an interpretation of the rule
would negate the pleading requirements that apply to third party claims. Suppose, for
example, the defendant committed a crime using his brother’s gun, but the brother — the true
owner of the gun — chose not to file a claim in the ancillary proceeding, or filed a claim that was
untimely or otherwise defective. If, pursuant to Rule 32.2(c)(2), the court could not enter a final
order forfeiting the gun without finding that the defendant had a legal interest in it, the court
would be left with two equally implausible alternatives: to release the gun to the brother who
made no valid claim to it, or to leave the gun unforfeited but in legal limbo.

51



provision, requiring the court to review the record to make sure that all potential
third parties were given notice of their right to contest the forfeiture in the ancillary
proceeding. If such notice was given, the court concluded, there is no need for the
court to make a further finding regarding the defendant’s interest in the
property.'*®
Xll. Choice of Law in the Ancillary Proceeding

When a claim is filed in the ancillary proceeding, the court must look first to
the law of the jurisdiction that created the property right (generally State law) to
determine the nature of the claimant’s interest in the property; then it must look to
the terms of the federal forfeiture statute to determine if that interest is sufficient
to allow the claimant to prevail."° If the court finds that the claimant has no
interest in the property under State law, the inquiry ends; there is no reason for

the court to reach any question of federal law in that case.’’

49 United States v. Lazarenko, 2008 WL 4858151 (N.D. Cal. Nov. 10, 2008) (agreeing
with the Government that if third parties have had a fair opportunity to litigate their claims in the
ancillary proceeding, there is no need for the court to make any finding regarding the
defendant’s forfeitable interest).

130 See United States v. Trafigura AG, 2008 WL 4057907, at *3 n.4 (S.D. Tex. Aug. 26,
2008) (“the law of the jurisdiction that created the property right determines the petitioner’s
interest, while the effect of that property interest, i.e. whether it satisfies the requirements of
the forfeiture statute — is a matter of federal law”). See AFLUS, supra note 3, at § 23-12.

! See United States v. Browne, 552 F. Supp.2d 1342 (S.D. Fla. 2008) (because New
York does not recognize a marital interest in property until the marriage is dissolved,
defendant’s spouse could not establish that she had a legal interest in the defendant’s
forfeited property merely by relying on the fact that she and the defendant were married);
United States v. Keller, 2008 WL 4862388, at *2 (W.D.N.C. Nov. 10, 2008) (because state law
prohibits a court from recognizing an interest in real property that is not in writing, defendant’s
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For example, in Andrews, where a third party challenged the forfeiture of
the proceeds of a fraud scheme based on the doctrine of constructive trust, the
Tenth Circuit held that whether a valid constructive trust was established turned
on Oklahoma law."®® Because the claimant could not establish the existence of a
constructive trust under the applicable State law, the court did not need to decide
whether the beneficiary of a constructive trust can recover under the forfeiture
statute as a matter of federal law."®®

As noted earlier, Section 853(k) provides that the ancillary proceeding is
the exclusive means by which a third party may contest a forfeiture order entered
in a federal criminal case. In Bayview, the claimant-lienholder complained that
this rule deprived it of its right to assert its property rights under State law, and

argued that therefore it was entitled to file an action for a declaratory judgment in

parents — who paid his mortgage in return for an oral lien — lacked standing to contest the
forfeiture of his property); In re Jebril, 2008 WL 1995095, at *4 (E.D. Mich. May 6, 2008)
(defendant’s spouse could not contest the forfeiture of his property in the ancillary proceeding
as a tenant by the entireties because, as a matter of state law, the entireties estate was
destroyed when defendant and his spouse transferred the property to a third party).

152 United States v. Andrews, 530 F.3d 1232, 1238 (10" Cir. 2008) (“We recognize that
in federal forfeiture proceedings, ownership interests (including constructive trusts) are defined
by state law”).

133 Andrews, 530 F.3d at 1237 (finding it unnecessary to decide if a constructive trust
can ever be a pre-existing interest within the meaning of Section 853(n)(6)(A) because the
district court did not err in rejecting claimants’ constructive trust argument on the merits).
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State court, but the court held that the claimant could have asserted its property
rights under State law if only it had filed a claim in the ancillary proceeding."
XlIll. Standing and Grounds for Recovery in the Ancillary Proceeding
Standing

Victims and other creditors of the defendant often attempt to turn the
ancillary proceeding into a liquidation proceeding where all of the defendant’s
assets are distributed, but that is not the purpose of the ancillary proceeding, nor
is the distribution of assets the role of the district court. As the court said in
United States v. Battle, if unsecured claims could be asserted in the ancillary
proceeding by the defendant’s creditors, the court could never order the forfeiture

of a criminal defendant’s property until all of his debts were paid.™®

'3 Bayview Loan Servicing, LLC. v. United States, 288 Fed. Appx. 63, 65 (4" Cir. 2008)
(claimant’s remedy was to file a petition in the ancillary proceeding during which it could have
asserted State property law in support of his clam that it had a lien on the property). See
United States v. Hall, 2008 WL 4594839 (S.D. lll. Oct. 15, 2008) (applying State law, district
court holds that wife’s interest in husband’s property pursuant to a divorce decree pre-dated
the husband’s drug offense, and thus trumped the Government’s interest under the relation
back doctrine); United States v. Nektalov, 440 F. Supp. 2d 287, 298 (S.D.N.Y. 2006) (using
state law to determine if claimant was a consignor who retained title to the property given to
defendant on consignment), aff'd, 273 Fed. Appx. 65 (2" Cir. 2008); United States v. Mendez,
2008 WL 3874318 (E.D.N.Y. Aug. 19, 2008) (whether the seller of real property is a BFP of a
reservation deposit that is held in escrow pending closing is a bona fide purchaser for value is
a question of State law).

133 United States v. Battle, 2008 WL 5056875, at *3-4 (S.D. Fla. Nov. 21, 2008)
(following BCCI and Watkins: claimants seeking payment of money for services performed
while working in a casino in Peru at or about the time of defendants’ criminal activities were
unsecured creditors attempting to collect a debt; if such claims could be litigated in the
ancillary proceeding, the court would be converted to a bankruptcy court unable to order
forfeiture as long as the defendant had any outstanding debts; claimants’ remedy is to petition
the Attorney General for remission or mitigation). See United States v. BCCI Holdings (Luxem-
bourg) S.A. (Petition of Chawla), 46 F.3d 1185, 1191-92 (D.C. Cir. 1995) (granting standing to
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To avoid turning the ancillary proceeding into a liquidation proceeding,
courts strictly enforce the standing requirement in Section 853(n)(2), which limits
standing to persons “asserting a legal interest in the property which has been
ordered forfeited to the United States.”"*® It is well-established that the
defendant’s unsecured creditors cannot satisfy that requirement; while they may
have a cause of action against the defendant sounding in contract, they have no
legal interest in any particular asset owned by the defendant, and thus no legal
interest in the property named in the order of forfeiture.”®” In general, the same is
true of the victims of a tort committed by the defendant; the tort victims have a
cause of action against the defendant sounding in tort and may sue him to
recover damages, but they have no legal interest in the defendant’s property, and
thus have no standing to lay claim to the forfeited property in the ancillary

proceeding."®

unsecured creditors to contest the forfeiture would convert the court conducting the ancillary
proceeding into a bankruptcy court that could not grant forfeiture to the Government until all
claims of the defendant’s creditors were resolved. “That result appears patently at odds with
the statutory scheme”); United States v. Watkins, 320 F.3d 1279, 1283 (11th Cir. 2003)
(following BCCI Holdings; the ancillary proceeding is not a liquidation proceeding conducted
for the benefit of the defendant’s unsecured creditors).

13621 U.S.C. § 853(n)(2). See United States v. Trafigura AG, 2008 WL 4057907 (S.D.
Tex. Aug. 26, 2008) (“In order to obtain relief from an order of forfeiture, a petitioner must first
establish standing”).

157 See AFLUS, supra note 3, at § 23-13(c).

'8 See United States v. Lavin, 942 F.2d 177, 187 (3d Cir. 1991) (victim of
embezzlement unrelated to the drug offense giving rise to the forfeiture lacked standing to
contest the forfeiture); United States v. BCCI Holdings (Luxembourg) S.A. (Petition of BCCI
Campaign Committee), 980 F. Supp. 16, 20 (D.D.C. 1997) (fraud victims—employees claiming
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In Trafigura, however, the district court identified an exception to this rule.
The victim of a theft or embezzlement, the court said, is unlike an unsecured
creditor or most other tort victims in that he is able to assert an interest in specific
property to which he never surrendered title. Thus, such victims may contest the
forfeiture as the titled owners of the property.™®

In all cases, however, the claimant must show that he or she had an actual
legal interest in the property and was not merely a straw owner or nominee.
Thus, the claimant must do more than show that she was in possession of the
property or had bare legal title. In United States v. Porchay, the defendant’s
girlfriend admitted that she was not the owner of the forfeited property but
claimed that her possessory interest was superior to the defendant’s. The Eighth
Circuit held that that was not good enough.’® Similarly, in Le v. United States, the

court denied a claim on the ground that the claimant was merely a nominee.""

defendant misappropriated their pension fund—Ilack standing to contest forfeiture of
defendant’s assets). See AFLUS, supra note 3, at § 23-13(c) at p. 692.

%9 Id. (Government of Iraq’s claim that the forfeited property was stolen from it is
distinguishable from the claim of an unsecured creditor; if the allegations are true, it has
standing as the titled owner of the property).

10 United States v. Porchay, 533 F.3d 704, 709 (8" Cir. 2008) (claimant who admitted
she was not the owner of the property, but maintained that she had a possessory interest
superior to the defendant’s, cannot satisfy § 853(n)(6)(A)).

! L e v. United States, 2008 WL 2980027, at *2 (E.D. Pa. Jul. 31, 2008) (bare legal title
is not enough to establish a legal interest under § 853(n); claimant has the burden of proving
she was not a nominee and that she exercised dominion and control).
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In Porchay, the Eighth Circuit addressed another standing issue when it
held that if there are two defendants in a criminal case, and one is acquitted while
the other is found guilty and ordered to forfeit property, the acquitted defendant
has the same right as any other person to file a claim in the ancillary proceeding
and to contest the forfeiture on the ground that she has a legal interest in the
property.'®
Third parties may not contest the forfeitability of the property

Third parties have also attempted to contest the forfeiture in the ancillary
proceeding on the ground that there was some defect in the criminal trial, or that
the court erred in finding that that property was subject to forfeiture in connection
with the offense for which the defendant was convicted. But as many courts have
now held, a third party may not contest the forfeiture on those grounds.”®® The
only issue in the ancillary proceeding is whether the third party has a legal
interest in the property. If the third party has such an interest in terms of Sections
853(n)(6)(A) or (B), he will prevail in the ancillary proceeding; if he has no such

interest, he will not. Whether there was a nexus between the property and the

12 United States v. Porchay, 533 F.3d 704, 708 (8" Cir. 2008) (once a defendant is
acquitted in a criminal case or the charges against her are dismissed, she has the same status
as any other third party with respect to property that a co-defendant is ordered to forfeit; thus
the former defendant’s only recourse if she wants to recover the property is to file a claim in
the ancillary proceeding).

' See AFLUS, supra note 3, at § 23-14(c).
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offense, or whether there were procedural defects in the criminal trial, are
irrelevant as far as the third party is concerned.

The Tenth Circuit made this plain in Andrews. “A third party has no right to
challenge the preliminary order’s finding of forfeitability,” the court said. The only
issue in the ancillary proceeding is ownership; it is a complete defense to the
forfeiture. “If the property really belongs to the third party, he will prevail and
recover his property whether there were defects in the criminal trial or the
forfeiture process or not; and if the property does not belong to the third party,
such defects in the finding of forfeitability are no concern of his.”"®*

The Eighth Circuit said the same thing in Porchay, as did the district court
in Lazarenko: the ancillary proceeding may not be used to relitigate the
forfeitability of the property or to raise other procedural defects in the forfeiture

process such as the legality of the seizure of the property, the application of the

statute of limitations or the doctrine of res judicata.®®

14 United States v. Andrews, 530 F.3d 1232, 1237 (10" Cir. 2008).

15 United States v. Porchay, 533 F.3d 704, 710 (8" Cir. 2008) (the Government
establishes the forfeitability of the property in the criminal case against the defendant; “there is
no provision in § 853(n) to relitigate the outcome of those; the sole inquiry in the ancillary
proceeding is whether the claimant has a superior interest in the seized property; the legality of
the seizure of that property is irrelevant and thus would not be subject to challenge even if the
third party had Fourth Amendment standing to do so); United States v. Dejanu, 163 Fed. Appx.
493, 498 (9th Cir. 2006) (“Whether the criminal forfeiture of the property was proper is not an
issue subject to litigation by third parties in the ancillary proceeding”); United States v.
Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008) (following Andrews, Porchay and
Dejanu; third party has no right to contest the forfeitability of the property or to raise other
procedural defects in the forfeiture process such as statute of limitations or res judicata).
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Superior legal interest under section 853(n)(6)(A)

A claimant who contests the forfeiture under Section 853(n)(6)(A) must
show that he had a legal interest in the forfeited property at the time of the
offense giving rise to the forfeiture. The temporal requirement is no coincidence:
the moment the offense giving rise to the forfeiture is committed, title to any
property derived from or used to commit the offense passes to the Government
under the relation back doctrine.’®® Thus, a person who contends that his interest
trumps the Government’s interest must show that he had a pre-existing interest in
the property that was vested in him before the crime giving rise to the forfeiture
took place.'®’

For that reason, a third party can never assert an interest under
section 853(n)(6)(A) to the proceeds of the crime. As the Ninth Circuit held in its
seminal decision in United States v. Hooper, the proceeds of a crime do not exist

until the crime takes place, and the Government’s interest in the proceeds vests

16 See 21 U.S.C. § 853(c). See AFLUS, supra note 3, at 23-15(a).

17 See United States v. Timley, 507 F.3d 1125 (8th Cir. 2007) (“Section
853(n)(6)(A)—the priority of ownership ground—embodies the relation back doctrine”); United
States v. Brewer, ____ F. Supp.2d ___, 2008 WL 5423096 (N.D. Tex. Sept. 29, 2008) (reading
Sections 853(n)(6)(A) and (c) in tandem; claimant must have a pre-existing interest under
853(n)(6)(A) because otherwise the Government’s interest under the relation back doctrine will
take precedence).
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immediately when the crime is committed. Thus, no one can have pre-existing
interest that trumps the Government’s interest in the proceeds of a crime.™®

Applying this rule in United States v. Brewer, a district court in Texas said
that it was unnecessary to determine whether the defendant’s wife had obtained
any interest in the proceeds of his crime under State law. Whatever interest she
may have obtained, the court said, would have been acquired after the
Government’s interest in the proceeds vested. Thus, she could not establish a
right to the property under Section 853(n)(6)(A)."

Similarly, in One Silicon Valley Bank Account, the court held that a bank
cannot assert that its right to take a set-off against a customer’s bank account
was a pre-existing interest under § 853(n)(6)(A). The interest that a bank obtains

by exercising its right of set-off does not exist until the right is exercised, the court

'8 United States v. Hooper, 229 F.3d 818, 821-22 (9th Cir. 2000) (to prevail under
section 853(n)(6)(A), the claimant must have a preexisting interest in the forfeited property;
because proceeds do not exist before the commission of the underlying offense,
section 853(n)(6)(A) can never be used to challenge the forfeiture of proceeds). See United
States v. Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008) (following Hooper; bank into
whose correspondent account defendant deposited criminal proceeds cannot make a claim
under § 853(n)(6)(A) because a third party cannot have a pre-existing interest in proceeds).

' Brewer, ___ F.Supp.2d at __, 2008 WL 5423096, at *__ (following Hooper, it is
unnecessary to determine if defendant’s wife could acquire an interest in real property
purchased with criminal proceeds under State community property law, because in all events,
her interest would not be a pre-existing interest under § 853(n)(6)(A); this applies equally to
property acquired with a tainted down payment and the increment subsequently acquired with
tainted mortgage payments).
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said, and if it is not exercised until after the Government'’s interest vests, it cannot
be a ground to recover under § 853(n)(6)(A)."°
Constructive trusts

Third parties who cannot establish a legal interest in the forfeited property
because they are merely unsecured creditors of the defendant, frequently try to
address that deficiency by arguing that they had a pre-existing interest in the
forfeited property as the beneficiaries of a constructive trust."”’ The
Government’s view is that a constructive trust can never be the basis for the
assertion of a pre-existing interest under § 853(n)(6)(A). As the District of
Columbia Circuit held in United States v. BCCI Holdings, a constructive trust does
not exist until a court imposes it following litigation in which one party shows that
the required elements of a constructive trust are satisfied.'? Thus, a claimant
asserting a claim as the beneficiary of a constructive trust can never satisfy the
requirement in Section 853(n)(6)(A) that he had an interest in the property before

the Government’s interest vested under the relation back doctrine.

70 United States v. One Silicon Valley Bank Account, 549 F. Supp.2d 940, 959 (W.D.
Mich. 2008) (bank cannot assert interest in funds in defendant’s bank account under a right of
set off because the account contained fraud proceeds in which the Government’s interest
vested under the relation back doctrine before the right of set off was exercised).

' See AFLUS, supra note 3, at § 23-15(e).

'"2 United States v. BCCI Holdings (Luxembourg) S.A. (Petition of Chawla), 46 F.3d
1185, 1190-91 (D.C. Cir. 1995) (constructive trusts are “legal interests,” but they do not exist
until they are imposed by the court, and so cannot support a claim under section 1963(1)(6)(A)).
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The Government raised that issue as a threshold argument in Andrews, but
as mentioned earlier, the court chose instead to rule in the Government’s favor on
the ground that the substantive requirements of a constructive trust under State
law were not satisfied."”® In United States v. Shefton, the Eleventh Circuit did
address the threshold argument and rejected it on the ground that in a fraud case,
a constructive trust comes into existence at the moment the fraud is committed.
In so holding, the court created a split in the circuits on a critical issue in forfeiture
law in a per curiam decision decided without the benefit of oral argument.’”
Another case raising the same issue will be argued in the Eleventh Circuit in
2009."

If a court passes over the threshold argument that a third party can never
establish a pre-existing interest in the forfeited property as the beneficiary of a

constructive trust, as the court did in Andrews, or if it rejects that argument as the

court did in Shefton, it must determine whether the claimant has satisfied all of

'3 United States v. Andrews, 530 F.3d 1232, 1237 (10" Cir. 2008) (finding it
unnecessary to decide this issue because the district court did not err in rejecting claimants’
constructive trust argument on the merits).

17 United States v. Shefton, ___ F.3d ___, 2008 WL 4901000 (11" Cir. Nov. 17, 2008)
(disagreeing with BCC/ and following the Ninth Circuit’s decision in Boylan holding that a
constructive trust exists at the moment of the fraud).

'> See United States v. Ramunno, ___ F. Supp.2d ___, 2008 WL 5045947 (N.D. Ga.
Nov. 24, 2008), appeal pending, No. 08-2909 (11" Cir.).
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the required elements of a constructive trust under the applicable law.'® For
example, one of the requirements of a constructive trust theory is that the
beneficiary be able to trace his property to the assets allegedly being held for him
in trust, but in three cases decided in 2008, the courts held that the claimants
were unable to trace their property to the particular assets being forfeited.””
Several other requirements of the constructive trust theory follow from the
fact that a constructive trust is an equitable remedy. Thus, a constructive trust
will not be imposed if the claimant has an adequate remedy at law, if the
imposition of the trust would be unfair to similarly situated third parties, or if the

claimant does not have “clean hands.” Moreover, a constructive trust will only be
imposed if otherwise the wrongdoer will be unjustly enriched.
In United States v. Power Company, Inc., the court said there was nothing

unique about the particular asset the claimants were trying to recover, and that

they could seek full compensation by suing the defendant for damages — the

17 See AFLUS, § 10-3, pp. 351-57.

"7 See United States v. Power Company, Inc., 2008 WL 612207 (D. Nev. Feb. 28,
2008) (a third party is not entitled to the imposition of a constructive trust merely because he is
a victim of a fraud related to a particular asset; he must show that he is entitled to recover that
specific asset and no other; court refuses to give claimant constructive trust over forfeited
asset even though he alleged a fraud related to the sale of that asset); United States v.
Arbuckle, 2008 WL 4279936, at *3 (E.D. Tex. Sept. 15, 2008) (under Texas law, beneficiary of
a constructive trust must show fraud or other breach of trust, unjust enrichment, and the ability
to trace; claimants could not satisfy the tracing requirement); United States v. One Silicon
Valley Bank Account, 549 F. Supp.2d 940, 955-56 (W.D. Mich. 2008) (denying constructive
trust claim because individual victims could not trace; it is not sufficient for victims collectively
to say that the forfeited funds are traceable to them as a group).
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quintessential adequate remedy at law."”® And in Silicon Valley Bank Account, the
court refused to impose a constructive trust, holding that the ability to file a
remission petition seeking relief from the forfeiture from the Attorney General was
an adequate remedy at law.""®

In Andrews, the case turned on whether the imposition of constructive trust
would be unfair to others who were similarly situated. Andrews was a fraud case
with multiple victims in which one victim —- the claimant — could satisfy the
tracing requirement while the other victims could not. In that situation, the court
said, it would be unfair to impose a constructive trust on behalf of one victim,
leaving the other victims with nothing to recover through the remission process.'®
The holding in United States v. Ramunno — the case now headed to the Eleventh

Circuit in the wake of Shefton — was the same.®’

'8 United States v. Power Company, Inc., 2008 WL 612207 (D. Nev. Feb. 28, 2008)
(ability to sue the defendant for damages was an adequate remedy at law; claimant not
entitled to imposition of constructive trust).

' United States v. One Silicon Valley Bank Account, 549 F. Supp.2d 940, 956 (W.D.
Mich. 2008) (ability to file remission petition with the Attorney General is an adequate remedy
at law). But see United States v. Sheffon, ___ F.3d ___, 2008 WL 4901000 (11" Cir. Nov. 17,
2008) (because the Attorney General’s remission authority is discretionary, it does not
constitute an adequate remedy at law).

'8 United States v. Andrews, 530 F.3d 1232, 1238 (10" Cir. 2008) (district court did not
abuse its discretion in refusing to impose a constructive trust on behalf of a victim who could
trace his losses to the forfeited property where doing so would have been unfair to the victims
who could not trace; in that situation, it is better to allow the Government to forfeit the property
and distribute it to all of the victims on a pro rata basis).

'8! United States v. Ramunno, ___F. Supp.2d ___, 2008 WL 5045947 (N.D. Ga. Nov.
24, 2008) (denying constructive trust for the benefit of fraudster’s last victim where that would
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Finally, in United States v. Neidig, the court declined to impose a
constructive trust because the claimant did not have “clean hands.”'®* And in
Silicon Valley Bank Account and Andrews, the courts noted that because the
Government had pledged to remit the forfeited funds to the victims, there was no
chance that the defendant would be “unjustly enriched.”'®

In fraud cases in the Ninth Circuit, claimants have argued that the Court of
Appeals’ decision in a civil forfeiture case, United States v. $4,224,958.57

184

(Boylan),*" automatically entitles all of a defendant’s victims to the imposition of
a constructive trust, but courts in the Ninth Circuit have been reluctant to extend
Boylan beyond its facts. For example, in Power Company the district court said

that there is nothing automatic about a constructive trust; the claimant still must

show that the elements of a constructive trust under State law have been

be unfair to the other 90 victims; distributing forfeited funds to the victims is a task assigned by
Congress to the Attorney General, not the criminal court).

82 United States v. Neidig, 2008 WL 2697189, at *4 (M.D. Pa. Jul. 3, 2008) (father who
transferred property to son to avoid forfeiture, and then tried to reclaim it as the beneficiary of
a constructive trust, did not have clean hands).

'83 United States v. One Silicon Valley Bank Account, 549 F. Supp.2d 940, 956 (W.D.
Mich. 2008) (if defendant’s property has been forfeited and Government has pledged pro rata
distribution, imposition of constructive trust is not necessary to avoid unjust enrichment);
United States v. Andrews, 530 F.3d 1232, 1238 (10" Cir. 2008) (if the other creditors seeking
part of the defendant’s property are also involuntary victims of the defendant’s fraud, there is
no unjust enrichment if the property is forfeited and distributed to all of the victims on a pro rata
basis).

'8 United States v. $4,224,958.57 (Boylan), 392 F.3d 1002, 1005 (9th Cir. 2004).
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satisfied."® And in United States v. Real Property Located at 730 Glen-Mady
Way, another civil forfeiture case, the court declined to apply Boylan on the
ground that allowing all victims of fraud to apply to the district court as
beneficiaries of a constructive trust would turn the forfeiture case into a liquidation
proceeding, in contravention of Congress’s intent to leave the distribution of the
forfeited property to the Attorney General, not the courts."®®

Bona Fide Purchasers Under Section 853(n)(6)(B)

A claimant who acquired an interest in the forfeited property after the event
giving rise to forfeiture may be eligible for an exemption from the relation back
doctrine under Section 853(n)(6)(B)."®" To qualify for the exemption, the claimant
must show that he has a legal interest in the property, acquired as a bona fide
purchaser for value, at a time when claimant was without reason to know the

property was subject to forfeiture.®®

'85 United States v. Power Company, Inc., 2008 WL 612207, at *6 (D. Nev. Feb. 28,
2008) (Boylan does not give all of the defendant’s creditors the right to contest the forfeiture as
the beneficiary of a constructive trust; court must apply elements of constructive trust under
State law to facts of the case).

'8 United States v. Real Property Located at 730 Glen-Mady Way, ___ F. Supp.2d ___,
2008 WL 5396488 (E.D. Cal. Dec. 16, 2008) (Boylan only applies to Art. lll standing; a
claimant must also have prudential standing; because Congress intended that victims be
compensated by the Attorney General through the remission process, and not by the court
sitting as a trust administrator in a forfeiture case, fraud victims lack prudential standing to
contest the forfeiture of the fraud proceeds).

187 See AFLUS, supra note 3, at § 23-16(a).

'8 See United States v. Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008)
(describing the three elements of the BFP defense under § 853(n)(6)(B)).
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The defendant’s creditors and victims, however, cannot prevail under
§ 853(n)(6)(B) for the same reason they cannot prevail under § 853(n)(6)(A): they
have no legal interest in the particular assets subject to forfeiture. Thus, they
cannot satisfy the first of the three requirements of the statute.’®*

Moreover, a person who acquires an interest in the forfeited property by
operation of law, as a gift, as an heir, or otherwise without giving something of
value is not a bona fide purchaser. In Lazarenko, the claimant was a bank
(actually the receivers of a defunct bank) that claimed that when the defendant
deposited his money in the bank’s correspondent account at another bank, the
claimant bank became the bona fide purchaser of those funds, but the court said
that was not so: a bank that receives a deposit into its correspondent account
without giving the depositor anything in return is not a “purchaser” of the
deposited funds, the court said."°

Finally, a claimant cannot be a bona fide purchaser under
section 853(n)(6)(B) if, at the time he acquired his interest in the property, he was

aware that the forfeited property had been named in an indictment, or that the

'% See United States v. Mendez, 2008 WL 3874318 (E.D.N.Y. Aug. 19, 2008). See
AFLUS, supra note 3, at § 23-16(b).

%0 United States v. Lazarenko, 2008 WL 3925656 (N.D. Cal. Aug. 18, 2008) (bank, into
whose correspondent account defendant “gratuitously” deposited funds gave nothing of value
and thus cannot contest the forfeiture of the funds under § 853(n)(6)(B)).
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Government has filed a lis pendens on it."”*" In that case, the claimant is unable to
satisfy the third requirement of the statute: that he was without reason to know
that the property was subject to forfeiture.' In United States v. Josic, the
Government filed a notice of lis pendens on a parcel of real property that was
later forfeited in a criminal case. The claimant argued that the notice of lis
pendens was invalid as a matter of State law, but the court held that that did not
matter. Valid or not, the notice was recorded on the chain of title and thus gave
the third party notice of the forfeiture, which precluded the third party’s defense
under Section 853(n)(6)(B)."**
XIV. Appeals

In general, because the order of forfeiture is part of the defendant’s
sentence, if the defendant wishes to appeal the forfeiture order he must do so as
part of his appeal from his conviction and sentence.”® There is an exception to

that rule, however, for cases where the district court grants a motion to amend the

! See AFLUS, supra note 3, at § 23-16(c).

192 See Pacheco v. Serendensky, 393 F.3d 348, 351 (2d Cir. 2004) (person who is
aware there is a lis pendens on the property cannot be a bona fide purchaser; but holding that
the lis pendens did not relate to the property the third party was acquiring).

13 United States v. Josic, 2008 WL 5234386 (N.D. Ohio Dec. 12, 2008) (applying
Pacheco; even though the lis pendens filed by the Government was invalid as a matter of
State law, it nevertheless was part of the chain of title, and thus put third parties on
constructive notice of the Government’s interest, which precluded them from claiming they
were without cause to know the property was subject to forfeiture in terms of § 853(n)(6)(B)).

194 See AFLUS, supra note 3, at § 24-2.
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order of forfeiture to include substitute assets or newly-discovered property in
terms of Rule 32.2(e), months or years after the order of forfeiture is final. In such
cases, the defendant has a right to appeal the order amending the original order
of forfeiture, but as the Third Circuit held in United States v. Raspino, he must do
so as soon as the motion is granted, and may not wait until after the court
disposes of third party claims to the newly-forfeited property.'®

The district court retains jurisdiction to adjudicate third party claims in the
ancillary proceeding after the defendant has filed an appeal forfeiture the
forfeiture order, but under Rule 32.2(d), the court may not transfer any portion of
the forfeited property to the third party until the defendant’s appeal is final, unless
the defendant consents.'®® The purpose of the rule is to protect the defendant’s
interest vis a vis the third parties. The rule, however, does not give the defendant
an automatic right to prevent the Government from disposing of the forfeited
property while his appeal is pending. To prevent the Government from doing so,
the defendant must ask the court to stay the forfeiture order, but courts are

generally reluctant to grant such a stay where the Government is incurring

195 United States v. Raspino, ___ Fed. Appx. ___, 2008 WL 4516778 (3™ Cir. Oct. 9,
2008) (defendant’s right to appeal from an order of forfeiture amended pursuant to Rule
32.2(e) runs from the entry of that order; he may not wait until the end of the ancillary
proceeding when the court enters a final order resolving third party claims).

1% See United States v. Warshak, 2008 WL 4758700, at *1 (S.D. Ohio Oct. 30, 2008)
(Rule 32.2(d) protects the interests of defendants in relation to third parties should order of
forfeiture be reversed on appeal). See AFLUS, supra note 3, at § 24-4.
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storage or maintenance costs, and the defendant is unable to show that the
property is so unique that he will suffer an irreparable loss if it is converted to
cash."’

On the other hand, if the court is inclined to grant a stay of the forfeiture
order, it may do so while imposing conditions that prohibit the defendant from
disposing of any property. In United States v. Bowling, for example, the court
prohibited the defendant from disposing of any of his property in a way that would
hinder the Government'’s ability to enforce its money judgment once the
conviction and sentence were affirmed on appeal.’®
Third parties

Third parties have no right to seek a stay of the forfeiture pending the
defendant’s appeal if the third party has no valid claim to the property. In United

States v. Salti, the only claimants to the property either were fugitives or lacked

7 See United States v. Evanson, 2008 WL 4335549, at *1 (D. Utah Sept. 22, 2008)
(denying motion where declining market and maintenance costs made it reasonable to sell the
property as soon as possible, and defendant could not show that the property was so unique
that he could not be compensated by the Government if he won his appeal); United States v.
Faison, 2008 WL 596816 (E.D.N.Y. Feb. 29, 2008) (denying stay pending appeal as
unnecessary where forfeited property is money; if defendant’s appeal is successful,
Government can simply write him a check; thus there is nothing to preserve). See AFLUS,
supra note 3, at § 24-3.

18 United States v. Bowling, 2008 WL 4225036, at *2 (W.D. Okla. Sept. 10, 2008)
(court grants stay of execution of money judgment pursuant to Rule 32.2(d), but enjoins
defendant from disposing of any property in a way that hinders the Government’s ability to
enforce the money judgment if the conviction is affirmed on appeal).
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standing to contest the forfeiture. Thus the court concluded that there was no
reason to grant a stay.'®*

In Warshak, the defendant’s wife moved to stay the ancillary proceeding
while the defendant’s appeal was pending on the ground that she needed to
protect her right against self-incrimination, but the court held that the claimant’s
fear that she might become the target of a criminal investigation was not a valid
reason for suspending the ancillary proceeding.*®

If a third party’s claim in the ancillary proceeding is denied, the third party
may appeal, but Rule 32.2(c)(3) bars third-party appeals until all claims in the
ancillary proceeding are resolved, unless the court certifies that there is no just
reason for delay.?®" In Lazarenko, the district court refused to certify the third

party’s piecemeal appeal, and the Ninth Circuit subsequently dismissed it.?*?

19 United States v. Salti, 2008 WL 276515, at *2 (N.D. Ohio Jan. 29, 2008) (public
policy weighs against granting stay pending appeal to third party who is barred from contesting
the forfeiture under the fugitive disentittement doctrine, and second third party who lacks
standing to contest the forfeiture).

2 United States v. Warshak, 2008 WL 4758700, at *1 (S.D. Ohio Oct. 30, 2008) (there
is no bar against going forward with the ancillary proceeding while the defendant’s appeal is
pending; Rule 32.2(d) contemplates this, providing that even if the third party prevails, the
property must not be transferred until the defendant’s appeal is final; third party cannot rely on
the Fifth Amendment to seek a stay if she cannot satisfy the requirements of 18 U.S.C. §

981(9)).

21 See AFLUS, supra note 3, at § 24-5.

22 United States v. Lazarenko, ___ F.R.D. __, 2008 WL 5142295 (N.D. Cal. Dec. 8,
2008) (denying request to allow piecemeal appeal; although competing claims were based on
different legal theories, they related to the same asset, making it likely that the court of appeals
would have to adjudicate the same issues twice if the appeal from the first claim to be denied
were allowed to go forward while the second remained pending; such burden on judicial
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XIV. Miscellaneous Issues

Finally, there were a number of miscellaneous decisions in 2008 that do
not fall within any particular category.
Motion for the return of forfeited property

Because the defendant’s remedy is direct appeal, he cannot use a Rule
41(g) motion to seek the return of criminally forfeited property.>®® If his property
was seized but never forfeited, however, Rule 41(g) would be the proper remedy
for recovering the property.

Alternatively, at least one district court believes that the failure either to
forfeit or to return a defendant’s property is grounds for a Bivens action against
the prosecutor.*

Double Jeopardy
In Fenton v. United States, a district court held that imposing both forfeiture

and a prison sentence does not violate double jeopardy.?®

resources is undesirable absent a “pressing need”).

2% See United States v. Durham, 2008 WL 718170, at *1 (S.D. lll. Mar. 14, 2008)
(because forfeiture is part of the defendant’s sentence, his only remedy was direct appeal; the
appeal having been denied, defendant cannot use Rule 41(g) to seek a modification of his
sentence).

2 See Crumpton v. Finnin, 2008 WL 4452162, at *3 (D. Col. Sept. 30, 2008) (failure to
return seized property to defendant at the conclusion of his trial without commencing a
forfeiture proceeding — because it was transferred to local police — can be the basis for a
Bivens action for a violation of due process).

295 Fenton v. United States, 2008 WL 2593788, at *9 (D. Me. June 30, 2008) (imposing
both forfeiture and a prison sentence as punishment for the same offense is not double
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Obstruction of justice

Attempting to impede the entry or enforcement of a criminal forfeiture order
after the property has been listed in an indictment may be prosecuted as an
obstruction of justice.**®
Retroactivity / Ex Post Facto Clause

Whenever Congress amends a statute to make forfeiture available for an
offense for the first time, there is an issue regarding the application of the Ex Post
Facto Clause. Itis now well-established, however, that if a conspiracy straddles
the effective date of either the forfeiture statute or the conspiracy statute on which
the forfeiture is based, the defendant is liable to forfeit the proceeds of the entire
conspiracy, including the property obtained before the effective date of the statute
in question.?’
CONCLUSION

The increasingly routine application of the forfeiture laws as part of federal

criminal procedure continues to result in an outpouring of case law

jeopardy).

2% See United States v. Wall, 285 Fed. Appx. 675, 684 (11" Cir. 2008) (return of an
indictment listing certain property in a forfeiture count signals that an official proceeding
regarding the forfeiture of that property is underway; any attempt thereafter to impede the
forfeiture may be prosecuted as a violation of 18 U.S.C. § 1512). See AFLUS, supra note 3, at
§ 20-4.

27 See United States v. Valladares, 544 F.3d 1257, 1270 (11" Cir. 2008) (Ex Post
Facto Clause does not bar forfeiture of the portion of the proceeds of a federal health care
fraud conspiracy that were obtained before the effective date of the conspiracy statute, where
the conspiracy continued after that date).
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interpreting the statutes and rules. There is no sign that this trend is abating.
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