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Criminal Forfeiture Procedure in 2012: An
Annual Survey of Developments in the Case
Law

Stefan D. Cassella*

A survey of the developments in the case law in the past year relating to
the procedure for obtaining a forfeiture judgment as part of the sentence
in a federal criminal case.

I. Introduction

This is another in a series of articles on developments in the federal
case law relating to criminal forfeiture procedure. It covers the cases
decided in 2011 and early 2012.

Like the earlier articles in this series, this one does not attempt to
address every topic related to criminal forfeiture, nor all of the excep-
tions and nuances that apply to the topics that are addressed; rather,
it covers only those matters on which there was a significant develop-
ment in the case law in the past year. Thus a basic familiarity with
federal criminal forfeiture procedure is assumed.’

The article begins with the cases that illustrate the concept that

*The author is an Assistant U.S. Attorney serving as the Chief of the Asset
Forfeiture and Money Laundering Section in the Office of the United States Attorney
for the District of Maryland. Previously, he served for many years as the Deputy Chief
for Legal Policy of the Asset Forfeiture and Money Laundering Section of the United
States Department of Justice. This article is an edited version of a presentation made
by the author at the Asset Forfeiture Chiefs and Experts Conference in Bethesda,
Maryland, on April 24, 2012. The views expressed in this article are solely those of
the author and do not necessarily reflect the views or policies of the Department of
Justice or any of its agencies.

'For similar summaries of the developments in criminal forfeiture procedure from
2003 through 2010, See Stefan D. Cassella, Criminal Forfeiture Procedure in 2011:
An Annual Survey of Developments in the Case Law, 47 Crim. L. Bull. 593 (2011);
Stefan D. Cassella, Criminal Forfeiture Procedure in 2010: An Annual Survey of
Developments in the Case Law, 46 Crim. L. Bull. 898 (2010); Stefan D. Cassella,
Criminal Forfeiture Procedure in 2009: An Annual Survey of Developments in the Case
Law, 45 Crim. L. Bull. 545 (2009); Stefan D. Cassella, Criminal Forfeiture Procedure in
2008: A Survey of Developments in the Case Law, 44 Crim. L. Bull. 3 (2008); Stefan
D. Cassella, Criminal Forfeiture Procedure in 2007: A Survey of Developments in the
Case Law, 43 Crim. L. Bull. 461 (2007); Stefan D. Cassella, Criminal Forfeiture
Procedure in 2006: A Survey of Developments in the Case Law, 42 Crim. L. Bull. 515
(2006); Stefan D. Cassella, Criminal Forfeiture Procedure: An Analysis of Develop-
ments in the Law Regarding the Inclusion of a Forfeiture Judgment in the Sentence
Imposed in a Criminal Case, 32 Am. J. Crim. L. 55 (2004).
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criminal forfeiture is part of the defendant’s sentence in a criminal
case. It then takes the reader more or less chronologically through the
litigation of a case, beginning with the seizure and restraint of the
property and continuing through the trial and sentencing of the
defendant and the adjudication of third-party issues in the post-trial
ancillary proceeding. Except in instances where it is necessary to
refer to the leading case in a given area for purposes of comparison
or context, the citations are limited to the cases decided in 2011 and
early 2012.2

il. The Scope of Criminal Forfeiture

Criminal forfeiture is part of the defendant’s sentence

“Criminal forfeiture is part of the defendant's sentence.” Among
other things, its purpose is “to deprive criminals of the fruits of their il-
legal acts and deter future crimes.”

Because it is part of the defendant’s sentence, a criminal forfeiture
order may be entered only if the defendant is convicted of a criminal
offense that supports the Government’s theory of forfeiture. If the
Government is seeking the forfeiture of the proceeds of mail fraud, for
example, it must convict the defendant of mail fraud; if it seeking the
forfeiture of property involved in a money laundering offense, it must
convict the defendant of money laundering.®

In United States v. Anghaie, the defendant was convicted of wire
fraud but found not guilty of money laundering. The forfeiture statute
for wire fraud, 18 U.S.C.A. § 981(a)(1)(C), authorizes the forfeiture of
the proceeds of the offense, but the property the Government wanted
to forfeit property was not the proceeds of the fraud. Instead, the
Government argued that the property had been used to facilitate the
offense, but unfortunately Section 981(a)(1)(C) does not authorize the
forfeiture of facilitating property.

As a fall back, the Government argued that the property could be
forfeited as property involved in a money laundering offense—a

’A complete discussion of each of the issues covered in this article, along with
the citations to the relevant cases, may be found in chs. 15-24 of Stefan D. Cassella,
Asset Forfeiture Law in the United States (Juris Publishing: New York, 2007; cumula-
tive supp., 2010) (hereinafter “AFLUS").

us. v. Martin, 662 F.3d 301, 309 (4th Cir. 2011), petition for cert. filed (U.S.
Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012).

‘Us. v. Martin, 662 F.3d 301 (4th Cir. 2011), petition for cert. filed (U.S. Mar.
20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012).

SSee U.S. v. St. Pierre, 809 F. Supp. 2d 538, 541 (E.D. La. 2011) (explaining
that the court must look to each count in the indictment to determine the applicable
forfeiture provision because there are different provisions authorizing different
forfeitures for each criminal offense).
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broader concept that includes the proceeds of the underlying offense
and other property commingled with, or used to commit, the money
laundering violation.®! The Government acknowledged that the
defendant had been acquitted of the money laundering offenses al-
leged in his indictment, but it argued that because the preponderance
standard applies in the forfeiture phase of the trial, the court could
order the forfeiture of the property involved in the money laundering
offenses nevertheless.

But the court held that the lower standard of proof was irrelevant;
whether the Government had sufficient evidence to establish that the
property was involved in a money laundering offense, was not the
issue. Because forfeiture is part of the defendant’s sentence in a
criminal case, if a defendant is acquitted on a particular offense, he
may not be sentenced for that offense. Specifically, if a defendant is
acquitted of money laundering, he may not be sentenced for money
laundering, regardless of what the standard of proof in the forfeiture
phase of the trial may be. Accordingly, the court refused to enter an
order forfeiting anything other than the proceeds of the wire fraud of-
fense on which the defendant was convicted.’

This view is not universally accepted, however. The Third and
Seventh Circuits have both held that as long as the defendant is
convicted of one offense, the forfeiture may be based on conduct
underlying other offenses on which he was acquitted—subject to find-
ing that the property is forfeitable by a preponderance of the evidence.
In other words, the conduct on which the defendant was acquitted in
his criminal case may be used to enhance the forfeiture order in the
same way that “relevant conduct” may be used to enhance a
defendant’s term of incarceration under the sentencing guidelines.® It
is likely that this issue will continue to divide the courts for some time.

®See AFLUS, supra note 3, ch. 27.
US. v. Anghaie, 2011 WL 2671242 (N.D. Fla. 2011).

®See US. v. Genova, 333 F.3d 750, 762-63 (7th Cir. 2003) (because criminal
forfeiture is part of sentencing, the forfeiture is not limited to the property involved in
the offenses for which the defendant was convicted; to the contrary, property involved
in conduct for which the defendant has been acquitted may be forfeited if the judge
finds that it is forfeitable by a preponderance of the evidence); U.S. v. Plaskeit, 355
Fed. Appx. 639, 644 (3d Cir. 2009), cert. denied, 130 S. Ct. 3398, 177 L. Ed. 2d 305
(2010) and cert. denied, 131 S. Ct. 614, 178 L. Ed. 2d 446 (2010) (following Genova;
the amount of a money judgment may include the amounts involved in counts on
which the jury acquitted the defendant, if the court finds by a preponderance of the
evidence that the conduct occurred);, U.S. v. Podlucky, 2012 WL 1850931, at *4
(W.D. Pa. 2012) (following Plaskett, applying the preponderance standard to find
defendant jointly and severally liable for the full amount involved in a money laundering
conspiracy even though she was acquitted on the conspiracy count and convicted
only of three substantive acts).
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In any event, because forfeiture is part of the defendant's sentence,
if the defendant’s conviction is vacated or overturned on appeal, the
forfeiture order must be vacated as well. In United States v. Harris, the
reversal of the defendants’ money laundering convictions meant that a
$1.5 million money judgment had to be reversed as well.?

Moreover, because forfeiture is part of the defendant’s sentence,
the forfeiture order is final only as to the defendants who are convicted
of the offense on which the forfeiture is based. Any co-defendants
who are acquitted or who plead guilty to other offenses are third par-
ties with the right to contest the forfeiture order in the ancillary
proceeding.

In United States v. Davenport, one defendant pled guilty to a crime
that does not give rise to forfeiture —18 U.S.C.A. § 1001—while a
second defendant chose to go to trial on a drug offense and was
convicted. Accordingly, when the court issued a forfeiture order based
on the drug charge, the first defendant was allowed to oppose the
forfeiture in the ancillary proceeding.*

Because the forfeiture is limited to the offense of conviction, its
scope is limited to the period of time in which that offense occurred,
as alleged in the indictment. For example, in United States v. Robbins,
the defendant pled guilty to manufacturing marijuana during a two-
month period in 2010. The court was willing to enter a forfeiture order
based on the proceeds of his offense, but it held that the forfeiture
would be limited to the amount of money the defendant received from
selling the marijuana that he manufactured during those two months,
and that nothing could be forfeited unless the Government could show
that the marijuana manufactured during those two months had yielded
proceeds."

The Government’'s way around the limitations imposed by the nexus
requirements is to charge the defendant with a continuing scheme or
conspiracy. In those cases, the offense of conviction covers the entire
course of conduct so that the amount involved in the entire scheme or
conspiracy is forfeitable.

In United States v. Hatfield, for example, the defendant was
convicted of a conspiracy to commit securities fraud and was required

%U.S. v. Harris, 666 F.3d 905, 910 (5th Cir. 2012).

“us.v. Davenport, 668 F.3d 1316, 1320 n.7 {11th Cir. 2012), cert. denied, 132
S. Ct. 2731, 183 L. Ed. 2d 70 (2012).

"U.S. v. Robbins, 2011 WL 3862054, at *5 (N.D. lowa 2011), report and recom-
mendation adopted, 2011 WL 3844094 (N.D. lowa 2011).

866 © 2012 Thomson Reuters e Criminal Law Bulletin ® Vol. 48 No. 5
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to forfeit the proceeds of the entire conspiracy, including the proceeds
resulting from acts for which he was not personally responsible."

Similarly, as the Seventh Circuit held several years ago in United
States v. Venturella, if a fraud is alleged as a continuing scheme, the
defendant is liable for the full amount derived from the scheme even if
the defendant is convicted of only a few substantive counts.' Thus, in
United States v. Adegboye, a defendant convicted of five substantive
counts of health care fraud involving $16,095 had to forfeit the
$299,694 in proceeds of the entire scheme, even though he was
acquitted on a related conspiracy count."

lli. Criminal Forfeiture Procedure

In general

In Davenport, the Eleventh Circuit nicely summarized criminal
forfeiture procedure under Rule 32.2 of the Federal Rules of Criminal
Procedure and 21 U.S.C.A. § 853." The case is thus a useful primer
for anyone new to the criminal forfeiture arena.*

Seizure warrants—21 U.S.C.A. § 853(f)

In a criminal case, the Government may seize property for forfeiture
based on a showing of probable cause.” Any theory of forfeiture that
will support the forfeiture of the property at trial may be used to
establish the probable cause for the seizure.

In United States v. Dupree, the defendant argued that the “but for”
test, which can be used to determine what property is forfeitable as

'2U.S. v. Hatfield, 795 F. Supp. 2d 219, 227 (ED. N.Y. 2011).

*U.8. v. Venturella, 585 F.3d 1013, 1015, 1016-17 (7th Cir. 2009), cert. denied,
130 S. Ct. 1547, 176 L. Ed. 2d 139 (2010) (forfeiture in a mail fraud case “is not
limited to the amount of the particular mailing but extends to the entire scheme;”
defendant’s guilty plea to one substantive count involving $477 rendered her liable for
money judgment of $114,000).

"U.S. v. Adegboye, 2011 WL 5025531, at *3 (W.D. Okla. 2011). See also U.S.
v. Fabian, 798 F. Supp. 2d 647, 685 n.17, 108 AF.T.R.2d 2011-5341 (D. Md. 2011),
appeal dismissed, 461 Fed. Appx. 244 (4th Cir. 2012), petition for cert. filed (U.S.
June 14, 2012) (money judgment need not be limited to the amount of money involved
in the count to which defendant pled guilty where defendant agreed to forfeit the
proceeds of his “illegal activities”).

®U.S. v. Davenport, 668 F.3d 1316 (11th Cir. 2012), cert. denied, 132 S. Ct.
2731, 183 L. Ed. 2d 70 (2012).

®See also U.S. v. Liquidators of European Federal Credit Bank, 630 F.3d 1139,
1144-46 (9th Cir. 2011) (explaining how criminal forfeiture procedure works under
Rule 32.2 and Section 853).

See 21 U.S.CA. § 853(f); AFLUS, supra note 3, ch. 17.
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proceeds at trial,” does not apply when determining probable cause
to seize property pursuant to a warrant. But the court held that if the
Government can rely on a “but for” test to establish the forfeitability of
the property as “proceeds” at trial, it may seize the property based on
probable cause to believe it will be forfeitable under that test.'

If the probable cause is based on a proceeds theory, however, the
seizure must be limited to the fraction of the money in a bank account
that is traceable to the criminal offense. In Dupree, the Government
had probable cause to believe that only 20% of the money deposited
into the defendant’s account was traceable to the underlying offense,
so only that 20% represented the maximum that could be seized. But
as often happens, what remained in the account was far less than the
amount that had been deposited. Thus, the issue was what part of the
remaining funds, if any, was traceable to the forfeitable portion.

From the Government's perspective, the court applied a very favor-
able tracing analysis. It assumed that if 20% of $1.75 million
transferred to an account was forfeitable, the Government had prob-
able cause to seize $350,000, regardless of what fraction of the
$1.75 million remained in the account. In effect, it gave the Govern-
ment the benefit of a “last out” analysis for the purpose of determining
what the Government had probable cause to seize.®

Use of a combined criminal /civil warrant

When it is seizing property before indictment, the Government will
generally want to use a multi-purpose warrant based on both civil and
criminal forfeiture. Doing so gives the Government maximum flexibility:
it may hold on to the property for civil forfeiture pursuant to the
procedures in 18 U.S.C.A. § 983(a), or it can switch to criminal
forfeiture without having to do anything to preserve its lawful custody
under the criminal statutes.”'

The only hitch, as far as the Government is concerned, is that unlike
a civil seizure warrant, a criminal seizure warrant may be issued only if

'®See, e.g. U.S. v. Warshak, 631 F.3d 266, 329-330 (6th Cir. 2010) (holding that
all proceeds of defendant’s business were forfeitable if the business would not have
existed but for the infusion of criminal proceeds).

'8U.S. v. Dupree, 2011 WL 3235637, at *8 (E.D. N.Y. 2011).

®ys.v. Dupree, 2011 WL 3235637, at 10 (E.D. N.Y. 2011).

*See U.S. v. Dupree, 781 F. Supp. 2d 115 (E.D. N.Y. 2011) (because it obtained
a seizure warrant under both § 981(b) and 853(f), the Government was already in
compliance with § 983(a)(3)(B) when it included the property in an indictment without
commencing a parallel administrative or civil forfeiture proceeding); U.S. v. Wiese,
2012 WL 43369, at "2 (E.D. Mich. 2012) (following Dupree; when the Government

uses a dual-purpose warrant it need not commence a civil forfeiture proceeding but
may decide to pursue criminal forfeiture only).

868 © 2012 Thomson Reuters @ Criminal Law Bulletin @ Vol. 48 No. 5



CRIMINAL FORFEITURE PROCEDURE IN 2012

the court finds that a restraining order would be inadequate to
preserve the property for forfeiture at trial. See 21 U.S.C.A. § 853(f). In
both Dupree and United States v. Wiese, however, the courts held that
this is not a serious obstacle in the case of funds in a bank account:
all the Government has to do to comply with the statutory requirement
is to allege that electronic funds may be easily moved.?

Moreover, both courts held that the court does not have to make an
explicit finding that a restraining order would be inadequate. That find-
ing is implicit in the court’s decision to issue the warrant.®®

Finally, as the court noted in Dupree, seizure warrants may be used
to preserve assets for forfeiture at any stage in a criminal forfeiture
proceeding, i.e., preindictment, post-indictment and post-conviction.?*

Pretrial challenges to a criminal seizure warrant

If the defendant wants to challenge the seizure of the property prior
to trial, the same rules apply as in a challenge to a pre-trial restraining
order. In most districts, that means the Jones-Farmer rule, which is
discussed below.*

Preindictment restraining orders—Section 853(e)( 1)(B)

Prior to indictment, the Government may protect its interest in the
property subject to forfeiture by obtaining a 10-day temporary

22Dupree;, 2011 WL 1004824, at *12 (the Government may satisfy § 853(f) by
showing that some of the criminal proceeds deposited into a bank account have
already been depleted because that illustrates that the funds not only could be
moved, but that some of them already have been moved); U.S. v. Wiese, 2012 WL
43369, at *2 (E.D. Mich. 2012) (§ 853(f) warrant may be used to seize funds in a bank
account because they may be easily moved).

U.S. v. Dupree, 2011 WL 3235637, at *12 (E.D. N.Y. 2011) (when a judge or
magistrate issues a seizure warrant, it is presumed that he or she made the required
probable cause findings; thus it is not necessary that the warrant contain an explicit
finding that restraining order would be inadequate to preserve the property for
forfeiture); U.S. v. Wiese, 2012 WL 43369, at "2 (E.D. Mich. 2012).

%U.S. v. Dupree, 781 F. Supp. 2d 115 (ED. N.Y. 2011) (pursuant to § 2461(c),
the Government may use a § 853(f) seizure warrant at any stage in the criminal case,
including preindictment).

»See US. v. Simpson, 2011 WL 195676, at *1 (N.D. Tex. 2011) (the Jones-
Farmer rule applies equally to property seized with a seizure warrant and property
restrained with a restraining order; defendant's request for a probable cause hearing
in his motion for the release of his seized property denied for failure to satisfy the
second Jones-Farmer requirement); U.S. v. Dupree, 781 F. Supp. 2d 115 (E.D. N.Y.
2011) (applying Jones-Farmer to defendant’s post-seizure challenge to seizure based
on § 853(f)).

© 2012 Thomson Reuters e Criminal Law Bulletin @ Vol. 48 No. 5 869
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restraining order (TRO) under Section 853(e)(2).2¢ For example, in
United States v. Hailey, the Government had probable cause to believe
the defendant had committed a $9 million fraud and was in the process
of dissipating the proceeds. So it obtained a 10-day TRO that not only
froze the defendant’'s bank accounts (which it could have done with a
seizure warrant) but also prohibited him from spending any money
derived from certain transactions, whether or not the Government had
located the money.”

The Hailey court also explained the process of converting a 10-day
TRO to a pre-indictment 90-day restraining order under Section
853(e)(1)(B),”® and it found that the ruling in United States v. Monsanto,
where the Supreme Court held that post-indictment restraining orders
are mandatory once the Government demonstrates probable cause,®
applies to pre-indictment restraining orders as well.*°

Finally, a pre-indictment restraining order may direct the defendant
to take affirmative steps to preserve property. In Hailey, when the
Government demonstrated that the defendant was dissipating the
proceeds of the fraud, the court ordered him to provide an accounting
of all expenditures of property covered by the restraining order, and to
turn over all property acquired with restrained funds to the custody of
the court pending indictment and trial.®'

*See In re Pre-Indictment Restraining Order, 816 F. Supp. 2d 240 (D. Md. 2011)
(court issues pre-indictment TRO under § 853(e)(2), based on a showing of probable
cause, and converts it to 90-day restraining order with defendant’s acquiescence);
U.S. v. Adams, 782 F. Supp. 2d 229, 234 n.4 (N.D. W. Va. 2011), appeal dismissed,
442 Fed. Appx. 18 (4th Cir. 2011) (dicta explaining the operation of § 853(e)(2) and
contrasting it with § 853(e)(1)).

I re Pre-indictment Restraining Order, 816 F. Supp. 2d 240 (D. Md. 2011)
(pre-indictment order may restrain defendant from spending and assets traceable to a
specified source except for “food, shelter and medical attention”).

*8U.S. v. Hailey, 2011 WL 5386328 (D. Md. 2011) (explaining the process by
which the court issued a TRO, converted it first to a 90-day protective order, and
then to a pre-trial restraining order).

®ys.v. Monsanto, 491 U.S. 600, 109 S. Ct. 2657, 105 L. Ed. 2d 512 (1989).

*1n re Pre-Indictment Restraining Order, 816 F. Supp. 2d 240 (D. Md. 2011) (the
mandatory nature of pre-trial restraining orders necessary to preserve property for
forfeiture applies equally to pre-indictment and post-indictment orders).

%I re Pre-indictment Restraining Order, 816 F. Supp. 2d 240 (D. Md. 2011).

870 © 2012 Thomson Reuters o Criminal Law Bulletin e Vol. 48 No. 5
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Post-indictment restraining orders—Section 853(e)(1)(A)

Except as noted below, any property subject to forfeiture under the
applicable forfeiture statute may be restrained pre-trial.*> Attorney
fees are not exempt, even if the forfeitable property has already been
deposited into the attorney’s escrow account.®

The exception is that in most circuits, pretrial restraining orders may
not be used to restrain substitute assets. In United States v. Capoccia,
however, the Government found a way arocund that problem. In that
case, the defendant, an attorney, was convicted of stealing property
from a number of his former clients. Because the forfeiture in the
criminal case had to be based on the offense of conviction, any
property not directly traceable to the named victims could only be
forfeited as substitute assets. Prior to the criminal trial, however, the
Government was able to restrain the property for civil forfeiture, based
on a broader range of conduct—i.e., by showing that there was prob-
able cause to believe that it was traceable to a pattern of stolen
property offenses, not limited to the offenses involving particular
victims.*

As in the case of a pre-indictment restraining order, a post-
indictment restraining order may direct a defendant to take affirmative
steps to preserve property and disclose assets. In Hailey, once the
defendant was indicted, the court issued a post-indictment order that
directed the defendant to maintain his real property, obtain insurance,
and pay his property taxes as condition of being allowed to remain in
possession pending trial,*®* and when the Government demonstrated
that the defendant had apparently failed to disclose some of his as-
sets when ordered to do so by the court, the court ordered him to
disclose the location of the missing money.*

The Government is not required to proceed with a forfeiture just
because it has preserved the property with a restraining order. If the

%25ee U.S. v. Hailey, 2011 WL 5386328, at *1 (D. Md. 2011) (restraining
defendant and his wife from spending any funds traceable to conduct alleged as a
fraud scheme, except for “food, shelter and medical attention”).

BU.s. v. Kam, 2011 WL 3039589, at *7 (E.D. N.Y. 2011), report and recom-
mendation adopted, 2011 WL 3104379 (E.D. N.Y. 2011) (restraining criminal proceeds
already deposited in attorney’s escrow account).

%U.S. v. Capoccia, 2011 WL 1930677, at *6 (D. Vt. 2011) (assets that cannot
be restrained pretrial in a criminal case because they are not traceable to the particular
offenses alleged in the indictment, but are forfeitable as substitute assets, may be
restrained in a parallel civil case if the civil case is based on the fungible property
statute or on a broader range of criminal activity than is alleged in the indictment).

%U.S. v. Hailey, 2011 WL 6202239, at *1 (D. Md. 2011).

%U.S. v. Hailey, 840 F. Supp. 2d 896 (D. Md. 2012) (directing defendant, who
previously advised the court that he had none of the alleged fraud proceeds in his

© 2012 Thomson Reuters e Criminal Law Bulletin @ Vol. 48 No. 5 871
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Government decides that some property subject to restraint is not
worth forfeiting, it may ask the court to exempt it from the restraining
order.”

Unlike a pre-indictment restraining order, a post-indictment order
remains in effect until the conclusion of the trial.®®

Procedure for issuing a post-indictment restraining order

A pretrial restraining order may be issued ex parte based on a
showing of probable cause.” If the grand jury was asked to find prob-
able cause for the forfeiture when it returned the indictment, the court
may rely on that finding to issue the restraining order.*

In United States v. Kam, the court had to determine whether the
probable cause applied to all or only to part of the funds in a com-
mingled account. The defendant was charged with health care fraud,
but he argued that his account contained some untainted funds. It is
true, the court said, that if a bank account contains both forfeitable
and non-forfeitable funds, and it is clear which are which, the Govern-
ment can restrain only the forfeitable portion, but under the probable
cause standard, it is not necessary to trace the funds to the illegal
activity. Therefore, if the tainted and untainted funds are commingled
and it is not clear which are which, the Government can restrain the
entire account if it can show that the criminal proceeds that were

possession, to disclose the source of $11,000 in $100 bills that he used to pay his
property tax bill).

¥See U.S. v. Hailey, 2011 WL 5386328, at *2 (D. Md. 2011) (granting
Government’s motion to exempt certain property from a pre-trial restraining order on
the ground that the storage and maintenance costs pending trial make it not worth
forfeiting, and allowing defendant to use the property to pay attorney’s fees).

®See US. v. Adams, 782 F. Supp. 2d 229, 234 (N.D. W. Va. 2011), appeal
dismissed, 442 Fed. Appx. 18 (4th Cir. 2011) (contrasting a pre-indictment protective
order which expires after a period of time, with a post-indictment order issued under
§§ 853(e)(1) and (4) which remains in effect until the conclusion of the trial).

*¥See US. v. Holy Land Foundation for Relief and Development, 493 F.3d 469,
475 (5th Cir. 2007) (en banc) (“a court may issue a restraining order without prior
notice or a hearing”); U.S. v. Steinger, 2011 WL 5574886, at *3 (S.D. Fla. 2011),
report and recommendation adopted, 2011 WL 5570698 (S.D. Fla. 2011) (denying
defendant’s request for a pre-restraint hearing on the ground that his attorney has a
mortgage on the property, and that an AUSA said it would not be forfeited).

“See U.S. v. Adams, 782 F. Supp. 2d 229, 235 (N.D. W. Va. 2011), appeal
dismissed, 442 Fed. Appx. 18 (4th Cir. 2011) (the court may rely on the grand jury's
finding of probable cause in determining the amount of money the defendant will be
ordered to repatriate under § 853(e)(4)); U.S. v. Simpson, 2011 WL 185676, at *5
(N.D. Tex. 2011) (restraining order may be based on grand jury's finding of probable
cause as well as information in an agent's affidavit).

872 © 2012 Thomson Reuters o Criminal Law Bulletin  Vol. 48 No. 5
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deposited into the account exceed the current balance.*’ Again, as in
Dupree, the court effectively gave the Government the benefit of the
assumption that the criminal proceeds are the last funds withdrawn
from a commingled account.

Two other cases involving restraining orders raised ethical issues. In
United States v. Bonventre, the Government sent a letter advising
defense counsel not to draw down on funds received from the
defendant, and putting him on notice of its intent to seek forfeiture of
all proceeds of the defendant’s crime. The defendant complained that
the Government had effectively restrained his account without the ap-
proval of the court, but the court held that the letter was not a restrain-
ing order and thus did not trigger the provisions of Section 853(g).*?

In the second case, United States v. Emor, the defendant complained
that the Government seized his funds to prevent him from retaining
counsel, but the court held that seizing or restraining property pre-trial
is expressly authorized by statute and does not constitute prosecuto-
rial misconduct.*®®

Post-restraint hearings: The Jones-Farmer rule

Under the Jones-Farmer rule, a post-restraint, pretrial hearing is
required only if the defendant’'s Sixth Amendment right to counsel is
implicated, and only if the defendant makes a prima facie showing that
there is no probable cause for the forfeiture of the restrained property.*
Some of the cases that applied the Jones-Farmer rule in 2011 are
listed in the margin.*®

Under the first Jones-Farmer requirement, the defendant has the

“us. v Kam, 2011 WL 3039589, at "7 (E.D. N.Y. 2011), report and recom-
mendation adopted, 2011 WL 3104379 (E.D. N.Y. 2011).

2us. v. Bonventre, 2011 WL 1197853, at "6 (S.D. N.Y. 2011).

*See U.S. v. Emor, 794 F. Supp. 2d 143, 147-48 (D.D.C. 2011) (denying motion
to dismiss indictment).

“The Jones-Farmer rule comes from the decisions in U.S. v. Jones, 160 F.3d
641, 647 (10th Cir. 1998) (defendant has initial burden of showing that he has no
funds other than the restrained assets to hire private counsel or to pay for living
expenses, and that there is bona fide reason to believe the restraining order should
not have been entered), and U.S. v. Farmer, 274 F.3d 800, 804-05 (4th Cir. 2001)
(following Jones; same two-part test applies where property defendant says he needs
to hire counsel in criminal case has been seized or restrained in related civil forfeiture
case).

“®See U.S. v. Buholtz, 2011 WL 4100918, at *3 (E.D. Tex. 2011), report and
recommendation adopted, 2011 WL 4101161 (E.D. Tex. 2011) (adopting Jones-
Farmer, even though the Fifth Circuit has not formally done so, based on favorable
statements in Holy Land Foundation and U.S. v. Melrose East Subdivision, 357 F.3d
493, 504 (Sth Cir. 2004)); U.S. v. Simpson, 2011 WL 195676, at *3-4 (N.D. Tex.
2011) (same; applying Melrose East and Holy Land Foundation), U.S. v. Martinez,
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burden of showing that he lacks other funds with which to retain
counsel. In United States v. Emor, the court held that a bare-bones
statement that the defendant had only $50,000 in cash on hand,
multiple dependents, and no income, was insufficient, by itself, to
satisfy the requirement. The defendant must support his claim with
evidence, the court explained, and must show that he does not have
access to funds from third parties. Finally, the court held that the
defendant was could not wait until the probable cause hearing is com-
menced to satisfy the requirement; the evidence that his Sixth Amend-
ment right to counsel is in jeopardy is a threshold showing that must
be made before the probable cause hearing.*

Under the second Jones-Farmer requirement, the defendant must
show that there is a bona fide reason to believe that the grand jury or
the court erred in finding probable cause to believe the property was
subject to forfeiture when the court issued the restraining order.*” This
requirement protects against the defendant’s use of the probable
cause hearing to gain pretrial access to the Government's trial
witnesses.® As the court in United States v. Simpson explained, “the
Government should not be required to put on a dress rehearsal

2011 WL 4949873 (S.D. N.Y. 2011) (expressly adopting Jones-Farmer and noting
that numerous district courts in the Second Circuit have done so); U.S. v. Dupree, 781
F. Supp. 2d 115 (E.D. N.Y. 2011) (applying Jones-Farmer even though it has not been
formally adopted in the Second Circuit); U.S. v. Kam, 2011 WL 3039589, "4 (E.D. N.Y.
2011), report and recommendation adopted, 2011 WL 3104379 (E.D. N.Y. 2011)
(same); U.S. v. Approximately $144,001 in U.S. Currency, 2011 WL 5345266 (N.D.
Cal. 2011) (applying U.S. v. Unimex, Inc., 991 F.2d 546, 551 (Sth Cir. 1993); defendant
not entitled to a probable cause hearing in his civil forfeiture case without first show-
ing that he lacked other funds with which to retain counsel in the related criminal
matter).

®u.s. v. Emor, 794 F. Supp. 2d 143, 150 (D.D.C. 2011). See also U.S. v. Kam,
2011 WL 3039589, "5 (E.D. N.Y. 2011), report and recommendation adopted, 2011
WL 3104379 (E.D. N.Y. 2011) (defendant need not be indigent to satisfy the first
Jones requirement; in a complex case, it is sufficient for the defendant to show that
he lacks sufficient funds to finance his defense); U.S. v. Buholtz, 2011 WL 4100918,
at *3 (E.D. Tex. 2011), report and recommendation adopted, 2011 WL 4101161 (E.D.
Tex. 2011) (assuming arguendo filing lis pendens is a seizure or restraint, court ap-
plies Jones-Farmer and denies request for probable cause hearing because defendant
did not show he lacked other funds to retain counsel).

“’See U.S. v. Dupree, 781 F. Supp. 2d 115 (E.D. N.Y. 2011) (denying post-
seizure probable cause hearing because defendant failed to satisfy the second Jones-
Farmer requirement by making a prima facie showing that the seizure lacked probable
cause), motion for reconsideration granted in part, 2011 WL 3235637, at "3 (E.D.N.Y.
July 27, 2011) (finding second prong of Jones-Farmer satisfied as to one set of bank
accounts and ordering Monsanto hearing).

“See U.S. v. Melrose East Subdivision, 357 F.3d 493, 507 n.17 (5th Cir. 2004)
(“although the government bears the burden at a pretrial hearing of persuading the
court that probable cause exists, . . . the district court generally should not permit a
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performance of part or all of its case-in-chief as the price for protect-
ing its valid interest in preserving assets that are allegedly subject to
forfeiture.”*?

If the defendant satisfies both parts of the Jones-Farmer rule, he is
entitled to a probable cause hearing.® If the defendant obtains a hear-
ing, but the Government establishes probable cause, the property
remains restrained, even if the defendant needs the money to retain
counsel.*

Lis pendens

The courts remain split over whether a lis pendens can be filed on
substitute assets. Most of the recent cases follow the Tenth Circuit's
decision in United States v. Jarvis, which held that under state law, a
lis pendens cannot be used to secure payment on a future money
judgment.?? In United States v. Thomas, the Third Circuit noted that
the issue remains unresolved in that circuit.*

[defendant] to examine the government's witnesses without first producing some
evidence suggesting that the restrained assets were untainted”), citing Jones, 160
F.3d at 647; U.S. v. Holy Land Foundation for Relief and Development, 493 F.3d 469,
475-76 (5th Cir. 2007) (en banc) (restricting the right to a post-restraint hearing only
to certain situations would “spare the Government from frivolous challenges that
might impede its ongoing criminal investigations, but does so without jeopardizing the
rights of property owners to access their assets in a timely fashion when necessary).

“*U.s. v. Simpson, 2011 WL 195676, *5-6 (N.D. Tex. 2011) (citing Melrose East
and Holy Land Foundation and explaining that the second prong of Jones-Farmer is
needed to preserve the Government's legitimate interest in protecting its witnesses
and evidence from premature exposure in a criminal case).

%See U.S. v. Dupree, 2011 WL 3235637, "6 (ED. N.Y. 2011) (once the court
grants the request for a Monsanto hearing, it is the Government’s burden to establish
probable cause).

$'See U.S. v. Thomas, 440 Fed. Appx. 148 (3d Cir. 2011), cert. denied, 132 S.
Ct. 2710, 183 L. Ed. 2d 68 (2012) (applying Caplin & Drysdale; defendant had no right
to complain that property named in his indictment as directly traceable to his drug of-
fense was unavailable to use to retain counsel) (AUSA Robert Eberhardt (W.D. Pa.)).
But see U.S. v. Wommer, 108 AF.T.R.2d 2011-6966, 2011 WL 5117874 (D. Nev.
2011) (suggesting in dicta that a defendant who shows that he lacks other funds with
which to hire counsel may challenge the Government's continued possession of his
property on Eighth Amendment grounds).

2Us. v. Jarvis, 499 F.3d 1196, 1203 (10th Cir. 2007) (under New Mexico law, a
lis pendens may only be filed on property involved in pending litigation; it may not be
used merely to secure a future money judgment; substitute assets are not involved in
the pending criminal case except to the extent they may be used to satisfy a money
judgment; therefore a lis pendens cannot be filed against such property).

Bus. v. Thomas, 440 Fed. Appx. 148, 151-52 (3d Cir. 2011), cert. denied, 132
S. Ct. 2710, 183 L. Ed. 2d 68 (2012) (lis pendens is not a restraint and thus may be
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Pretrial restraint / repatriation of foreign assets

Title 21 U.S.C.A. § 853(e)(4) specifically authorizes the court to
order the defendant to repatriate property from overseas as part of a
pretrial restraining order.* In United States v. Adams, the court held
that the repatriation order did not violate the defendant’s Fifth Amend-
ment right to remain silent because all a repatriation order forces a
defendant to do is to admit that he has funds in his possession in an
overseas location. In a fraud case, however, the issue is not whether
the defendant has the funds, or where they are located, but whether
he obtained them fraudulently. Because the order did not require the
defendant to make any admission regarding the lawfulness of his pos-
session of the funds, it did not implicate his right against self-
incrimination.®

Section 853(e)(4) also contains sanctions for refusing to comply
with a repatriation order: the failure to comply “shall be punishable as
a civil or criminal contempt of court, and may also result in an enhance-
ment of the sentence” under the sentencing guidelines. In Adams, the
court held that these sanctions may be imposed in any combination.®®

Interlocutory sale

Rule 32.2(b)(7) now incorporates the interlocutory sale provision
from Supplemental Rule G(7) of the Civil Rules. In Hailey, the district
court ordered the interlocutory sale of vehicles to avoid storage costs.®”

filed against a substitute asset; but leaving open that defendant could challenge the
authority to file a lis pendens under state law).

ls"See U.S. v. Adams, 2010 WL 4069009 (N.D. W. Va. 2010) (the Supreme
Court’s holding in Monsanto that the preservation of assets for criminal forfeiture is
mandatory applies equally to assets overseas; the court therefore must enter an order
directing defendants to repatriate any forfeitable property; in the Fourth Circuit this
applies to substitute assets); U.S. v. Adams, 782 F. Supp. 2d 229, 234-36 (N.D. W.
Va. 2011), appeal dismissed, 442 Fed. Appx. 18 (4th Cir. 2011) (a repatriation order
issued post-indictment under §§ 853(e)(1) and (4) does not require notice and a hear-
ing and does not expire before the conclusion of the criminal case; the amount of
money the defendant may be ordered to repatriate is determined by the grand jury's
finding of probable cause in the forfeiture notice in the indictment).

%® Adams, 782 F. Supp. 2d at 233-34.

”Adams, 782 F. Supp. 2d at 236-38 (the sanctions under § 853(¢)(4)(B) are not
mutually exclusive but may be imposed in any combination; that defendant has been
incarcerated as a sanction for civil contempt does not preclude the Government from
indicting him for criminal contempt).

U.S. v. Hailey, 2011 WL 6202787 (D. Md. 2011) (Rule 32.2(b)(7) authorizes
pre-trial interlocutory sale of vehicles to avoid storage costs, computer equipment to
avoid depreciation, and unimproved land to lessen the risk of liability for accidents and
taxes and to allow the Government to market the property).
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Application of the civil forfeiture deadlines to criminal forfeiture

In civil forfeiture cases, the Government is required to meet certain
deadlines for commencing a forfeiture action in the district court.®® In
United States v. Martin, the Fourth Circuit held that violating the civil
forfeiture deadline has no impact on the Government's ability to pursue
criminal forfeiture.®®

Indictment

Rule 32.2(a) requires that the indictment include notice that the
Government intends to seek forfeiture as part of the defendant’s
sentence. The rule provides, however, that the property subject to
forfeiture need not be itemized. In United States v. Clemens, the court
held that a boilerplate forfeiture notice that acts as a “placeholder” is
neither improper nor prejudicial.®® All that the Government is required
to do is to track the language of the applicable forfeiture statute.®'

Bill of particulars

The defendant is not entitled to a bill of particulars regarding the
theory of forfeiture that the Government intends to pursue. For
example, in United States v. Bussell, the court declined to order the
Government to elect between forfeiting the property as proceeds and
forfeiting it as facilitating property when the indictment alleged both
grounds in the conjunctive.®

Motion to dismiss the forfeiture notice

The Government may move to dismiss the forfeiture notice from the
indictment once the property has been forfeited administratively.

*See 18 U.S.C.A. § 983(a)(3).

%U.S. v. Martin, 662 F.3d 301, 305-08, (4th Cir. 2011), petition for cert. filed
(U.S. Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012) (the
Government's error in failing to maintain its possession of defendant’s property with
criminal process after it switched from civil to criminal forfeiture had no affect on the
Government’s ability to pursue criminal forfeiture; nor did it require the suppression of
the property as evidence in the criminal case).

®us. v. Clemens, 2011 WL 1540150 (D. Mass. 2011) (declining to dismiss
forfeiture notice on the ground that it did not itemize the property subject to forfeiture).

®'See U.S. v. Bussell, 2011 WL 5877079, at *5 (E.D. Tenn. 2011) (a forfeiture
notice that tracks the language of the applicable forfeiture statute, alleging alternative
theories of forfeiture in the conjunctive, is sufficient; motion for bill of particulars
requiring Government to elect its theory denied). See also U.S. v. Kalish, 626 F.3d
165, 169 (2d Cir. 2010), for additional opinion, see, 409 Fed. Appx. 376 (2d Cir.
2010) (forfeiture notice that advised defendant he would have to forfeit an amount of
money equal to the proceeds of his offense was sufficient; the indictment need not to
use the words “money judgment”); U.S. v. Smith, 656 F.3d 821, 827 (8th Cir. 2011),
cert. denied, 132 S. Ct. 1586, 182 L. Ed. 2d 200 (2012) (same, following Kalish).

2U.S. v. Bussell, 2011 WL 5877079, at *5 (ED. Tenn. 2011).
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Generally, it is a good idea for the prosecutor to do this because it
avoids giving the defendant a second bite at the proverbial apple if he
is given a chance to oppose the forfeiture in the criminal case after
waiving his right to contest the administrative forfeiture.

In United States v. Murphy, a prisoner filed a Section 2255 petition
making the creative argument that because the Government struck
the forfeiture notice from the indictment, the property was no longer
admissible as evidence against him in his criminal case. The court was
not impressed.®

Guilty pleas

Because forfeiture is part of sentencing, the defendant can plead
guilty to the offense but retain the right to contest the forfeiture.®* This
does not occur very often, however, as most prosecutors require the
defendant to agree to the forfeiture as part of any formal plea
agreement.

Forfeiture phase of the trial

What the court must determine in the forfeiture phase of the trial
depends on what type of forfeiture order the Government is
requesting—i.e., specific property, a money judgment or substitute
assets. In United States v. Zorrilla, the First Circuit explained the dif-
ferent procedures that apply in each of these instances under Rule
32.2(b)(1).%

Because forfeiture is part of sentencing, the Government’s burden is
to establish the forfeitability of the property by a preponderance of the
evidence.®® If the jury is retained to determine the forfeiture pursuant
to Rule 32.2(b)(5), it must be given a special verdict form. In United
States v. Bevelle, the defendant appealed the forfeiture verdict, argu-

®us.v. Murphy, 2011 WL 181938 (W.D. Va. 2011), appeal dismissed, 449 Fed.
Appx. 307 (4th Cir. 2011) (rejecting defendant’s claim that striking a forfeiture notice
from the indictment once the property was forfeited administratively meant that the
property was no longer admissible as evidence in the criminal case).

*See U.S. v. Bumnett, 2011 WL 4818533 (N.D. lowa 2011) (defendant pleads
guilty to manufacturing marijuana but contests forfeiture of farm as facilitating property
at Rule 32.2(b) hearing).

8U.S. v. Zorrilla-Echevarria, 671 F.3d 1, 5 (1st Cir. 2011).

®*See U.S. v. Martin, 662 F.3d 301, 307 (4th Cir. 2011), petition for cert. filed
(U.S. Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012)
(“the Government must establish a nexus between the property for which it is seeking
forfeiture and the crime by a preponderance of the evidence”).
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ing that the use of a special verdict form was prejudicial, but the Sixth
Circuit correctly pointed out that it was required by the rule.”’

Under Rule 32.2(b)(5), either party as the right to request that the
jury be retained to determine the forfeiture. In 2009, the rule was
amended to make it clear that the election must be made before the
jury retires to consider its verdict in the case-in-chief. As explained in
the Advisory Committee Note, the purpose was to enable the court to
make room on its calendar for the forfeiture proceeding and to allow
the Government time to prepare the jury instructions and special
verdict forms.® But the new version of the rule has proven to be
unexpectedly problematic.

Because the rule requires a specific request that the jury be
retained, it has been well-established that a defendant who fails to
make the affirmative request waives his right to the jury.®® But the new
version of Rule 32.2(b)(5) says that the court must ascertain, before
the jury begins deliberating, whether the request will be made.” What
is unclear is whether this is merely a housekeeping provision that sets
the time when the decision to retain the jury must be made, or whether
it places an affirmative obligation on the court to advise the defendant
of his right to request the jury such that the court’s failure to do so
would be grounds to vacate the forfeiture judgment. The Fourth, Eighth
and Tenth Circuits have all suggested in dicta that this an open
question.™

In all events, almost all courts hold that Rule 32.2(b)(5) does not

7yu.s. v. Bevelle, 437 Fed. Appx. 399, 407-08 (6th Cir. 2011) (overruling
defendant’s objection to the use of a special verdict form; such use is required by
Rule 32.2(b)(5)(B)).

#5ee Advisory Committee Note to 2009 Amendment to Rule 32.2.

%%See U.S. v. Wilkes, 662 F.3d 524, 549-50 (9th Cir. 2011), cert. denied, 132 S.
Ct. 2119, 182 L. Ed. 2d 881 (2012) (defendant waived his right to have the jury
determine the forfeiture by not making a specific request to have the jury retained for
that purpose); U.S. v. Nichols, 429 Fed. Appx. 355, 356 (4th Cir. 2011), cert. denied,
132 S. Ct. 1093, 181 L. Ed. 2d 1009 (2012) (“although a defendant has a right to
have a jury decide a forfeiture issue, the defendant must affirmatively assert that
right,” citing Rule 32.2(b)(5)).

"See U.S. v. St. Pierre, 809 F. Supp. 2d 538, 541 (E.D. La. 2011) (noting that
the court complied with Rule 32.2(b)(5) by confirming, before the jury began deliberat-
ing, that neither party was requesting that the jury be retained); United States v.
Adegboye, 2011 WL 5025531, at "1 (W.D. Okla. Oct. 21, 2011) (noting that the par-
ties agreed during the trial to waive the jury in the event defendants were convicted).

"'See USS. v. Gregoire, 638 F.3d 962, 972 (8th Cir. 2011) (finding it unnecessary
to decide if the court’s failure to advise the defendant of his right to a jury under Rule
32.2(b)(5) would invalidate the forfeiture judgment because if the Government is seek-
ing only a money judgment, there is no right to a jury under the rule) (AUSA Jim
Alexander (D. Minn.); U.S. v. Poulin, 461 Fed. Appx. 272 (4th Cir. 2012), cert. denied,
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give either party the right to have the jury determine the amount of a
money judgment. Rather, the right to have the jury retained applies
only when the Government is seeking to forfeit specific property.™

An interesting twist on right to a jury arose in a case involving the
forfeiture of a firearm. In United States v. Boston, the court held that
there is no right to a jury under Rule 32.2(b)(5) if the defendant is
convicted of an offense under 18 U.S.C.A. § 922(g)(1) (possession of a
firearm by a convicted felon). In that case, the court said, “the jury, by
necessity, must have found that the defendant knowingly and
intentionally possessed a firearm,” which is all that is required to make
the forfeiture of the firearm a mandatory part of his sentence. Thus,
the court concluded that there was nothing left for the jury to find with
respect to the forfeiture.™

Conduct of the forfeiture phase of the trial

In United States v. Hatfield, the court held that because the Federal
Rules of Evidence do not apply in the forfeiture phase of a criminal
trial, the Government does not have to satisfy the Daubert standard
with respect to the testimony of its expert witnesses.™

In United States v. Adegboye, the court noted that the Government
did not present any additional evidence in the forfeiture phase of the

132 S. Ct. 2448, 182 L. Ed. 2d 1075 (2012) (defendant who did not request jury
before it was dismissed waived his right under former Rule 32.2(b){4); but leaving
open how that rule will be applied under new Rule 32.2(b)(5)) to the extent it places a
burden on the court to inquire) (AUSAs Alan Salsbury and Win Grant (E.D. Va.)); U.S.
v. Grose, 461 Fed. Appx. 786 (10th Cir. 2012), petition for cert. filed, 81 U.S.L.W.
3032 (U.S. June 8, 2012) (following Gregoire; there was no error in the district court's
failure to advise the defendant of his right to a jury where the Government was seek-
ing only a money judgment, but suggesting that Rule 32.2(b)(5) would require such af-
firmative notice if the Government were seeking to forfeit specific property).

"?See U.S. v. Tedder, 403 F.3d 836, 841, 66 Fed. R. Evid. Serv. 1150 (7th Cir.
2005) (the defendant’s right under Rule 32.2(b)(4) is to have the jury determine if the
Government has established the required nexus between the property and his crime;
the rule does not give the defendant the right to have the jury determine the amount
of a money judgment); U.S. v. Bourne, 2012 WL 526721 (ED. N.Y. 2012) (same; fol-
lowing Tedder); U.S. v. Gregoire, 638 F.3d 862, 972 (8th Cir. 2011) (following Tedder;
there is no right to a jury if the Government announces that it is abandoning its
request to forfeit specific assets and is seeking only a money judgment; but in that
case the Government cannot use the money judgment to recover the value of specific
assets tracing to the offense that are available for forfeiture); Gonzalez v. U.S., 2011
WL 5080343, at *7 (M.D. Fla. 2011) (holding that district court had authority to
determine a money judgment and denying § 2255 petition that challenged money
judgment on the ground that it should have been determined by a jury).

8U.8. v. Boston, 2011 WL 4101109, at *1 (E.D. N.Y. 2011).
"U.8. v. Hatfield, 795 F. Supp. 2d 219, 229-30 (E.D. N.Y. 2011).
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trial but relied on documents already in evidence to establish the
amount subject to forfeiture.”

Determining the extent of the defendant’s ownership interest vis a
vis third parties is not determined in the forfeiture phase of the trial
but is deferred to the ancillary proceeding.” This is a perennial issue
that always generates case law.

Some judges still have it in their minds that only property of the
defendant can be forfeited in a criminal case, and that therefore they
must find that the defendant has an interest in the property before
they can enter a forfeiture order. The correct rule was stated in 2006
by the Second Circuit in De Almeida v. United States: criminal forfeiture
is not limited to the property of the defendant; any property involved in
the offense may be forfeited, subject to a third party’s right to file a
claim in the ancillary proceeding; it is the purpose of the ancillary
proceeding to determine if any third party has an interest in the
property that should not be forfeited.”” If the court had to find that the
defendant had a legal interest in the property, it would be impossible
for the Government ever to forfeit property that is routinely included in
forfeiture orders, such as contraband, stolen property, money
laundered for a third party, or goods found in the possession of a
smuggler.

Money Judgments

It is now well-established that the forfeiture is not limited to the
amount of money still in the defendant’s possession at the time he is
sentenced, or by the availability of substitute assets. If the defendant
has no specific assets to forfeit, the Government is entitled to the
mandatory entry of a money judgment.”™

In United States v. Newman, a district court in Nevada refused to
enter a money judgment, but the Ninth Circuit reversed, holding that
when the Government seeks a money judgment, the district court's
only role is to determine the amount of money that the defendant will

5U.S. v. Adegboye, 2011 WL 5025531, at *2 (W.D. Okla. 2011).
®See Rule 32.2(b)(2)(A); AFLUS, supra note 3, § 18-6.

"'De Almeida v. U.S., 459 F.3d 377, 381 (2d Cir. 2006); U.S. v. Bushay, 2011
WL 3703863 (N.D. Ga. 2011) (following De Almeida). See also Advisory Committee
Note to 2000 Enactment of Rule 32.2 (explaining why the court is not required to
determine what interest the defendant has in the property before entering a preliminary
order of forfeiture).

See AFLUS, supra note 3, § 19-4.
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be ordered to pay.” Many other courts issued opinions affirming the
entry of a money judgment in the past year.*

Two of these cases contained an interesting sub-issue. In United
States v. Diallo, the court held that the rule regarding money judg-
ments was the same whether the forfeiture is based on a criminal
forfeiture statute or a civil statute made criminal by 28 U.S.C.A.
§ 2461(c).”

In United States v. Roberts, the defendant pointed out that Congress
made specific reference to money judgments in the bulk cash smug-
gling statute, 31 U.S.C.A. § 5332(b)(4), but made no such reference in
any other criminal forfeiture statute. He argued that this must mean
that Congress did not intend to authorize money judgments anywhere
else. But the district court disagreed and the Second Circuit affirmed
its ruling on appeal. When Congress enacted Section 5332, the court

™U.S. v. Newman, 659 F.3d 1235, 1242-43 (9th Cir. 2011), cert. denied, 132 S.
Ct. 1817, 182 L. Ed. 2d 635 (2012) (forcing defendants to disgorge their ill-gotten
gains, “even those already spent,” insures that defendants do not benefit from their
crime).

®See U.S. v. Smith, 656 F.3d 821, 827 (8th Cir. 2011), cert. denied, 132 S. Ct.
1586, 182 L. Ed. 2d 200 (2012) (following all other circuits, but basing the authority to
impose a money judgment on 853(0) and (p); under the rule requiring liberal construc-
tion, forfeiture of a money judgment is just a mechanism for forfeiting the property the
defendant may acquire in the future as substitute assets); U.S. v. Olguin, 643 F.3d
384, 396-97 (5th Cir. 2011), cert. denied, 132 S. Ct. 432, 181 L. Ed. 2d 281 (2011)
and cert. denied, 132 S. Ct. 439, 181 L. Ed. 2d 285 (2011) (because the forfeiture
statute is broadly worded and must be “liberally construed,” a court must assume that
any property of the defendant may be forfeited unless specifically excluded from the
scope of the statute; because the statute does not exclude money judgments, a
forfeiture order may take that form; U.S. v. Bevelle, 437 Fed. Appx. 399, 407 (6th Cir.
2011) (“Where the Government is unable to recover the actual property that is subject
to forfeiture, the Govermment can seek a money judgment against the defendant for
an amount equal to the value of the property that constitutes the proceeds of the drug
violation”); U.S. v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011) (reiterating, from
United States v. Candelaria-Silva, that a criminal forfeiture order can take three forms,
including a money judgment); U.S. v. Robbins, 2011 WL 3862054, at "4 (N.D. lowa
2011), report and recommendation adopted, 2011 WL 3844094 (N.D. lowa 2011)
{holding that the 8th Circuit would follow other circuits in finding that a forfeiture order
may take the form of a money judgment); U.S. v. Jarrett, 803 F. Supp. 2d 938,
940-41 (N.D. Ind. 2011) (collecting cases and holding that forfeiture in a money
laundering case can take the form of a money judgment for the amount laundered);
U.S. v. Farkas, 2011 WL 5101752 (E.D. Va. 2011), aff'd, 474 Fed. Appx. 349 (4th Cir.
2012) (the defendant is liable to forfeit the proceeds of his fraud whether he retained
them, spent them, or held them only momentarily before transferring them to a third
party).

®1U.S. v. Diallo, 2011 WL 135005, at *2 (S.D. N.Y. 2011), aff'd, 461 Fed. Appx.
27 (2d Cir. 2012) (Government's right to a forfeiture order in the form of a money
judgment is the same whether the applicable forfeiture statute is a criminal statute or
a civil statute made criminal by virtue of 28 U.S.C.A. § 2461(c)).
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explained, it was merely codifying what by then was a well-established
proposition regarding money judgments. Therefore, no negative
implication regarding the availability of money judgments under older
statutes was justified.®

The order of forfeiture may comprise both a money judgment and
an order forfeiting substitute assets. In United States v. Lewis, the
court calculated that the defendant obtained $949,355 from teenage
girls that he forced into prostitution, ordered him to pay a money judg-
ment in that amount pursuant to 18 U.S.C.A. § 1594, and ordered the
forfeiture of all of the defendant's assets in partial satisfaction of the
judgment.®®

To forfeit substitute assets, the Government must satisfy the
requirements of 21 U.S.C.A. § 853(p) regarding the unavailability of the
directly-forfeitable property. A recurring question is whether the
Government needs to make the same showing before it can obtain a
money judgment. In Newman, the Ninth Circuit said that it does not.*
But in United States v. Gregoire, the Eighth Circuit thought that the
Government had deprived the defendant of his right to a jury by seek-
ing a money judgment when the directly forfeitable property was avail-
able,®® and in United States v. Zorrilla-Echevarria, the court created an
appellate issue when it entered a money judgment in a bulk cash
smuggling case instead of forfeiting the smuggled currency that was in
the Government’'s possession. As we’ll see in a moment, the issue

®2U.S. v. Roberts, 696 F. Supp. 2d 263, 269 n.4 (E.D. N.Y. 2010) (rejecting
defendant’s negative implication argument based on the inclusion of money judgment
language in § 5332(b)(4)), aff'd, U.S. v. Roberts, 660 F.3d 149, 153 (2d Cir. 2011),
cert. denied, 132 S. Ct. 1640, 182 L. Ed. 2d 239 (2012).

8U.S. v. Lewis, 791 F. Supp. 2d 81, 94-95 (D.D.C. 2011).

Bus. v. Newman, 659 F.3d 1235, 1242-43 (9th Cir. 2011), cert. denied, 132 S.
Ct. 1817, 182 L. Ed. 2d 635 (2012) (when seeking only a money judgment, the
Government does not have to show that the requirements for forfeiting substitute as-
sets in Section 853(p) or Rule 32.2(e) are satisfied). See U.S. v. St. Pierre, 809 F.
Supp. 2d 538, 541 n.1 (E.D. La. 2011) (where the Government is seeking a judgment
for the proceeds of the criminal activity, and not substitute assets for assets that can-
not be located, the Government is not required to show that it first exercised due
diligence in terms of § 853(p)); U.S. v. Roberts, 696 F. Supp. 2d 263, 268 n.3 (E.D.
N.Y. 2010) (when the Government seeks only a money judgment, and “does not seek
to seize specific substitute assets, it need not satisfy the requirements of Section
853(p)”), aff'd, U.S. v. Roberts, 660 F.3d 149, 153 (2d Cir. 2011), cert. denied, 132 S.
Ct. 1640, 182 L. Ed. 2d 239 (2012).

Bus. v. Gregoire, 638 F.3d 962, 972 (8th Cir. 2011) (Government may not use
money judgment theory to deprive defendant of his right to a jury under Rule 32.2(b)(5)
by seeking a money judgment for the value of the specific assets when the assets
themselves were available for forfeiture).
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was whether this deprived a third party of his right to contest the
forfeiture in the ancillary proceeding.®

A money judgment remains in effect until it is satisfied.®” As the
Seventh Circuit said in United States v. Navarrete, a forfeiture order,
like a restitution order, remains in effect so that if the defendant earns
money after his release from prison, he may be able to pay both
debts.®®

Preliminary order of forfeiture

As amended in 2009, Rule 32.2(b) requires the court to enter the
preliminary order of forfeiture sufficiently in advance of sentencing to
allow the parties to review it and suggest revisions. Unfortunately,
courts routinely ignore the rule.®

In any event, the preliminary order becomes final as to the defendant
at sentencing, and becomes final as to third parties at the end of the
ancillary proceeding. Thus, defendants must appeal from the order of
forfeiture at the same time they appeal their conviction; they may not
wait until it is final as to third parties.*”

8.8, v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011).

¥See US. v. Fogg, 666 F.3d 13, 19 (1st Cir. 2011) ("a money judgment allows
the Government to collect on the forfeiture order in the same way that a successful
plaintiff collects a money judgment from a civil defendant, even if a defendant does
not have sufficient funds to cover the forfeiture at the time of conviction, the Govern-
ment may seize future assets to satisfy the order”).

8().S. v. Navarrete, 667 F.3d 886, 887-88 (7th Cir. 2012).

m’See, e.g., U.S. v. Fabian, 798 F. Supp. 2d 647, 685 n.17, 108 A.F.T.R.2d
2011-5341 (D. Md. 2011), appeal dismissed, 461 Fed. Appx. 244 (4th Cir. 2012),
petition for cert. filed (U.S. June 14, 2012) (court did not violate Rule 32.2(b) when it
waited until the day of sentencing to issue the preliminary order where the parties did
not reach agreement relating to the money judgment until shortly before).

®See Rule 32.2(b)(4)(C) (providing that the defendant’s time to appeal “begins to
run when judgment is entered”); U.S. v. De Los Santos, 260 F.3d 446, 448 (5th Cir.
2001) (preliminary order of forfeiture is final as to defendant and is immediately ap-
pealable; defendant cannot wait until court enters final order resolving rights of third
parties) (collecting cases); U.S. v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011)
(defendant waived his right to challenge the court’s authority to enter a money judg-
ment by not appealing when the.order became final at sentencing; he could not wait
until it became final as to third parties); U.S. v. Stone, 435 Fed. Appx. 320 (5th Cir.
2011) (following De Los Santos; to the extent defendant was appealing from the order
of forfeiture as it applied to him, it was three years too late because the order became
final as to him at sentencing; to the extent he was appealing from the final order
entered after the ancillary proceeding, defendant lacked standing to take the appeal
because that order applied only to the third parties). Cf. U.S. v. Sperow, 2011 WL
3837283, at *3 (D. ldaho 2011) (denying Rule 32.2(d) motion for stay pending appeal
because defendant waited until the entry of the final order forfeiture to file his appeal
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Protecting property subject to preliminary order

Section 853(g) of Title 21 U.S.C. gives the court broad power to
protect the Government’s interest in property subject to forfeiture. In
United States v. Kirtland, the defendant agreed to a $2 million forfeiture
money judgment, but entered into a divorce settlement whereby he
transferred the bulk of his property to his wife for no consideration to
prevent the Government from forfeiting the money as a substitute
asset. A state court approved the settlement, but the Government
moved under Section 853(g) for a restraining order to prevent the
defendant from going through with the transfer. The court entered the
order, holding that Section 853(g) gives it the authority to protect the
interests of the United States by blocking the transfer of property that
the Government wishes to forfeit as a substitute asset.”

In United States v. Bonventre, the court noted that the restraining
order can be used to restrain property in a district other than the one
where the criminal case is pending.®

Order of forfeiture / sentencing

The Supreme Court said in Monsanto that forfeiture is mandatory.*
In Newman, the Ninth Circuit applied this rule to the entry of a money
judgment.®* And in Bonventre, the court noted that the mandatory
nature of criminal forfeiture is now statutory.®

Rule 32.2(b)(4) provides that the court must “include the forfeiture
order, directly or by reference, in the judgment.” As a general rule,

instead of appealing from his sentence, and thus the appeal is likely to be dismissed
as untimely).

*1U.S. v. Kirtland, 2011 WL 3624997, at *2 (D. Kan. 2011) (§ 853(g) authorizes
the court to enjoin defendant and his wife from transferring property Government
wants to forfeit as substitute assets; order may be issued notwithstanding state court
judgment approving the transfer as part of a divorce settlement).

*See U.S. v. Brown, 2011 WL 1344177, at *1 (D. Md. 201 1) (§ 853() authorizes
the court to restrain substitute assets located in another district pursuant to § 853(g)
after the defendant has been convicted).

®U.S. v. Monsanto, 491 U.S. 600, 607, 109 S. Ct. 2657, 105 L. Ed. 2d 512
(1989) (“Congress could not have chosen stronger words to express its intent that
forfeiture be mandatory in cases where the statute applied . . ..").

%U.S. v. Newman, 659 F.3d 1235, 1240 (9th Cir. 2011), cert. denied, 132 S. Ct.
1817, 182 L. Ed. 2d 635 (2012) (following Monsanto; “When the Government has met
the requirements for criminal forfeiture, the district court must impose criminal
forfeiture, subject only to statutory and constitutional limits”; “the district court has no
discretion to reduce or eliminate mandatory criminal forfeiture”).

Bus. v Bonventre, 2011 WL 1197853, at *4 (S.D. N.Y. 2011) (§ 2461(c) makes
forfeiture mandatory in criminal cases).
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failure to issue the forfeiture order at the time of sentencing is fatal,®
but entering the forfeiture order after sentencing is not fatal if the
defendant was aware at the time of sentencing that a forfeiture order
would be entered.

In United States v. Martin, the court conducted a forfeiture hearing
on the day of sentencing and announced that there would be a
forfeiture order, but instead of entering it then and there, the court
directed the Government to submit a proposed order and proceeded
with the sentencing without further mention of the forfeiture. The
Government submitted the proposed order and the court entered it a
month or so later. In a 2-1 decision, the Fourth Circuit rejected the
defendant’s appeal.”

The court relied on the Supreme Court’s decision in Dolan v. United
States, which explains when a statutory deadline is jurisdictional. Ac-
cording to the Dolan Court, a statute requiring a court to enter a
restitution order within 80 days of sentencing is not jurisdictional and
does not deprive the court of the authority to enter a belated order if it
misses the deadline, at least in cases where the defendant was aware
at sentencing that a restitution order would be forthcoming.®® Martin
applied the same rule to the entry of a forfeiture order: because the
defendant was aware at sentencing that a forfeiture order would be
forthcoming, the court’s failure to enter the order at sentencing in
strict compliance with the rule was not fatal.*®

In other cases, courts have complied with the rule by entering a
forfeiture order at or before sentencing, but merely failed to include a
reference to the order in the judgment. Such errors are merely clerical,

%See U.S. v. Petrie, 302 F.3d 1280, 1284, 59 Fed. R. Evid. Serv. 1563 (11th Cir.
2002) (district court lacked jurisdiction to enter a preliminary order of forfeiture 6
months after defendant was sentenced even though the judgment and commitment
order said defendant “was subject to forfeiture as cited in count two"; the scheme set
forth in Rule 32.2 is “detailed and comprehensive”); U.S. v. Diaz-Rivera, 806 F. Supp.
2d 479, 483 (D.P.R. 2011) (Government cannot wait until after sentencing to request
an order of forfeiture; that the defendant lacks standing to object to the forfeiture—
because he avers that the property belongs to a third party—does not overcome the
court's lack of jurisdiction to amend the judgment at that point).

7U.S. v. Martin, 662 F.3d 301, 307 (4th Cir. 2011), petition for cert. filed (U.S.
Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012) (“missing
the deadline set in Rule 32.2 does not deprive a district court of jurisdiction to enter
orders of criminal forfeiture so long as the sentencing court makes clear prior to
sentencing that it plans to order forfeiture”).

®Dolan v. U.S., 130 S. Ct. 2533, 177 L. Ed. 2d 108 (2010).

®U.S. v. Martin, 662 F.3d 301, 308-09 (4th Gir. 2011), petition for cert. filed
(U.S. Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012).
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and can be corrected at any time pursuant to Rule 36 of the Federal
Rules of Criminal Procedure.'”

Rule 32.2(b)(4) provides that the court “must include the forfeiture
when orally announcing the sentence or must otherwise ensure that
the defendant knows of the forfeiture at sentencing.” In United States
v. Mays, the court complied with the rule when it asked the defendant
at sentencing if he understood that the plea agreement provided for
the entry of an order of forfeiture.”

Some courts have avoided handing the defendant a windfall based
on the district court’s mistake in failing to enter a timely order of
forfeiture by holding that the defendant’s remedy is direct appeal.'®
But the dissenting judge in Martin thought that that was unrealistic:
“To insist a defense attorney should object when a sentence is not as
high as she expected,” the judge said, “violates the principle of zeal-
ous advocacy required by our adversarial system.”'®

Forfeiture does not affect the rest of the sentence

The entry of a forfeiture order does not have any impact on the
other aspects of the defendant's sentence. For example, forfeiture
cannot be used to offset the defendant’s fine,'® and it is not a basis
for the reduction of the defendant’s period of incarceration.'®®

'%See Rule 32.2(b)(4)(B): U.S. v. Smith, 656 F.3d 821, 828 (8th Cir. 2011), cert.
denied, 132 S. Ct. 1586, 182 L. Ed. 2d 200 (2012) (district court’s failure to make the
previously-entered preliminary order of forfeiture part of the judgment until two weeks
after sentencing was a clerical error that may be corrected under Rule 36); U.S. v.
Mays, 2011 WL 2650015, at *1 (S.D. lll. 2011) (if the court enters a forfeiture order
but simply fails to make it part of the J&C, the error may be corrected pursuant to
Rule 32.2(b)(4)(B)). See also U.S. v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011)
{failure to include the forfeiture in the J&C is conly a clerical error if the court did issue
a preliminary order of forfeiture prior to sentencing and the forfeiture was menticned
at sentencing).

lus. v. Mays, 2011 WL 2650015, at "1 (S.D. lil. 2011).
102

See U.S. v. Ereme, 339 Fed. Appx. 340, 341 (4th Cir. 2009) (defendant waived
his right to challenge district court's failure to enter forfeiture order at sentencing per
Rule 32.2(b)(3) when he did not raise it in his direct appeal).

%ys. v. Martin, 662 F.3d 301, 315 (4th Cir. 2011), petition for cert. filed (U.S.
Mar. 20, 2012) and cert. denied, 132 S. Ct. 1953, 182 L. Ed. 2d 805 (2012) (Gregory,
J., dissenting).

%See US. v. Trotter, 912 F.2d 964, 966 (8th Cir. 1990) (defendant cannot use
forfeited funds to offset or satisfy his fine); U.S. v. Judge, 413 Fed. Appx. 340, 342

(2d Cir. 2011) (same; defendant not entitled to offset against his fine for the amount
forfeited, whether the forfeiture was civil or criminal).

'%°But see U.S. v. Marsh, 2011 WL 5325410, at *1 (E.D. N.Y. 2011) (mitigation of
period of incarceration appropriate in light of burdens of forfeiture and restitution
imposed).
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Joint and several liability

All defendants are jointly and severally liable to forfeit the total
amount obtained as criminal proceeds, or for the amount involved in a
money laundering offense.’® In United States v. St. Pierre, the court
found a creative and novel way to apply that rule.

In that case, the Government asked the court to order the defendant
to forfeit a sum of money equal to the value of the bribes that he paid
to a public official. The court agreed that while the bribes that the
defendant paid did not result in any gain to him, they did constitute
proceeds of the offense to his co-conspirator for which the defendant
was jointly and severally liable.'"”

It is not obvious where the doctrine of joint and several liability
comes from. Some courts hold that it is a consequence of the provi-
sion in most forfeiture statutes authorizing the forfeiture of any
property obtained directly or indirectly.'®

Others say it is akin to Pinkerton liability for persons engaged in
conspiracies. But not all statutes contain the phrase “directly or
indirectly,” and not all forfeitures are based on conspiracies, yet all
defendants are still jointly and severally liable for the foreseeable
proceeds of their offense in all forfeiture cases.

Substitute assets

The court may amend the order of forfeiture at any time to include
substitute assets.'® In United States v. Weiss, the Government moved

'%See U.S. v. Roberts, 660 F.3d 149, 165 (2d Cir. 2011), cert. denied, 132 S. Ct.

1640, 182 L. Ed. 2d 239 (2012) (joint and several liability for the amount of the money
judgment in a drug case is mandatory), affirming U.S. v. Roberts, 696 F. Supp. 2d
263, 267 (E.D. N.Y. 2010), vacated on other grounds, 660 F.3d 149 (2d Cir. 2011),
cert. denied, 132 S. Ct. 1640, 182 L. Ed. 2d 239 (2012) (collecting cases); U.S. v.
Ohle, 441 Fed. Appx. 798, 803, 2011-2 U.S. Tax Cas. (CCH) P 50685, 108 AF.T.
R.2d 2011-6854 (2d Cir. 2011) (forfeiture is not limited to the proceeds the defendant
personally retained but includes amounts that he shared with others); U.S. v. Heller,
2011 WL 5865914, at *3 (N.D. Okla. 2011) (all members of a conspiracy are jointly
and severally liable; physician who provided prescriptions in a steroid distribution
scheme was liable for the full amount, even if he was not a full partner in the scheme
but only received $50 per prescription for his services).

°7U.S. v. St. Pierre, 809 F. Supp. 2d 538, 546 (E.D. La. 2011).

See U.S. v. Olguin, 643 F.3d 384, 398-99 (5th Cir. 2011), cert. denied, 132 S.
Ct. 432, 181 L. Ed. 2d 281 (2011) and cert. denied, 132 S. Ct. 439, 181 L. Ed. 2d
285 (2011) (because a defendant is liable for proceeds obtained “indirectly,” he is [i-
able for proceeds obtained by co-conspirators even though he obtained little or none
of the money himself).

'®See Rule 32.2(e); AFLUS, supra note 3, Chap. 22.

108

888 © 2012 Thomson Reuters e Criminal Law Bulletin ® Vol. 48 No. 5



CRIMINAL FORFEITURE PROCEDURE IN 2012

to forfeit two parcels of real property nine years after the entry of the
money judgment.'*®

When the court forfeits a substitute asset, ownership issues are
deferred to the ancillary proceeding just as they are in cases involving
directly forfeitable property. In Weiss, the defendant’s wife objected to
the forfeiture order on the ground that the district court erred in find-
ing that the substitute asset was “property of the defendant.” But the
court held that because ownership issues are deferred to the ancillary
proceeding under Rule 32.2(b), a third party cannot object to the order
on the ground that the court erroneously concluded that the property
belonged to the defendant.'"!

Likewise, the defendant cannot object to the motion to forfeit
substitute assets on the ground that the property does not belong to
him. There are two reasons for this: the rule says that ownership is-
sues are deferred; and a person who says, “| have no interest in this
prope1r1t¥," does not have standing to object to its forfeiture in any
event.

To forfeit substitute assets, the Government must establish that it
has exercised due diligence in attempting to locate the directly forfeit-
able property, but its burden is not high. For example, in United States
v. Garza, the Government submitted an agent’s affidavit stating that he
had analyzed the defendant’s financial records and concluded that the
defendant had no other assets.'® And in United States v. Poulin, the
agent said that the defendant had commingled the proceeds with
legitimate assets.'

Suppose the property is directly traceable to the offense: can the

"°U.S. v. Weiss, 791 F. Supp. 2d 1183, 1219-20 (M.D. Fla. 2011) (9-year delay
between entry of order of forfeiture and Rule 32.2(e)(1)(B) motion to forfeit substitute
asset did not violate third party’s due process rights, and laches does not apply
against the U.S.).

1"We:'ss, 791 F. Supp. 2d at 1220 (defendant’s wife lacked standing to challenge
the preliminary order of forfeiture on the ground that the court erred in finding that the
substitute asset was “property of the defendant; in granting a Rule 32.2(e) motion, the
court must defer ownership issues to the ancillary proceeding where the claimant can
attempt to prove that the property belongs to her); But see U.S. v. Djeredjian, 2011
WL 5402337 (C.D. Cal. 2011) (holding that Government satisfied its burden of show-

ing defendant had an interest in the substitute asset before ordering its forfeiture).

"?5ee U.S. v. Stark, 2011 WL 5444057, at *1 (S.D. Ill. 2011) (defendant cannot

move to vacate an order forfeiting substitute assets on the ground that the property
belongs to a third party).

"3U.S. v. Garza, 407 Fed. Appx. 322, 324-25 (10th Cir. 2011) (agent's affidavit
stating he reviewed defendant’s financial records and found that one parcel of real
property was his only asset satisfied § 853(p)).

"U.S. v. Poulin, 461 Fed. Appx. 272 (4th Cir. 2012), cert. denied, 132 S. Ct.
2448, 182 L. Ed. 2d 1075 (2012) (agent’s affidavit stating that defendant commingled
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Government forfeit it as a substitute asset anyway? The courts are
divided.

The leading case (stating the majority rule) is still United States v.
Saccoccia, which held that if the Government moves to amend an
order of forfeiture to include substitute assets, it does not matter that
the property could have been forfeited directly but was not.*® But in
United States v. Gregoire, the court held that the Government could
not forfeit stolen merchandise as substitute assets when the
merchandise was recovered and available for forfeiture directly,
because in such cases the Government cannot satisfy the requirement
in Section 853(p) that the directly forfeitable property be unavailable.™®

Under Section 853(p), any property of the defendant may be
forfeited as a substitute asset wherever it is located. For example, in
United States v. Brown, the court held that property the defendant
held in Jamaica in the name of a third party nominee could be forfeited
as a substitute asset."” In United States v. Smith, the defendant chal-
lenged the constitutionality of the statute, arguing that taking
something with no connection to a crime was a violation of substantive
due process, but the Eighth Circuit disagreed. Any property of the
defendant may be forfeited, the court said, including property that the
defendant has not yet acquired but may acquire in the future.'®

While substitute assets may not be restrained prior to trial in most
circuits, they may be restrained after conviction pursuant to Section
853(g). Unlike Section 853(e), Section 853(g) does not limit restraining
orders to directly forfeitable property. So, for example, if the Govern-
ment obtains a money judgment, it can use Section 853(g) to restrain

health fraud proceeds with legitimate income satisfied requirement that forfeitable
property could not be separated without difficulty); See U.S. v. Fabian, 798 F. Supp.
2d 647, 685, 108 AF.T.R.2d 2011-5341 (D. Md. 2011), appeal dismissed, 461 Fed.
Appx. 244 (4th Cir. 2012), petition for cert. filed (U.S. June 14, 2012) (requirements of
§ 853(p) were satisfied when the court found that “the $20 million that the defendant
obtained as proceeds of the offense of conviction no longer exists as money
proceeds”).

"5U.8. v. Saccoccia, 564 F.3d 502, 506-07 (1st Cir. 2009).
U.S. v. Gregoire, 638 F.3d 962, 972 (8th Cir. 2011).

U.S. v. Brown, 2011 WL 1486609, at *1 (D. Md. 2011) (“Any property of the
defendant, including property located abroad that is held in the name of third-party
nominees may be forfeited as substitute assets, subject to the right of the third par-
ties to contest the forfeiture . . . in the ancillary proceeding”).

"8U.S. v. Smith, 656 F.3d 821, 828 (8th Cir. 2011), cert. denied, 132 S. Ct. 1586,
182 L. Ed. 2d 200 (2012).
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property while the court is considering a motion under Rule 32.2(e) to
amend the order to forfeit the property as a substitute asset.®

The forfeiture of substitute assets is mandatory if the requirements
of Section 853(p) are satisfied.'®®

Application of the relation back doctrine to substitute assets

The transfer of directly forfeitable property—proceeds or facilitating
property—to a third party is void under the relation back doctrine
because the Government’s interest vested before the transfer
occurred.'” By the same token, transfers of substitute assets to third
parties may be voided under the relation back doctrine if the transfer
occurred after the Government's interest vested.'? But when does the
Government's interest in a substitute asset vest?

This year, several district courts followed the Fourth Circuit in hold-
ing that the relation back doctrine applies to substitute assets, which
means that the Government's interest vested in the substitute asset at
the time of the offense.'®

In United States v. Derochemont, the defendant was convicted of a
fraud scheme that began in 2003. He and his wife purchased a
residence in 2010 with untainted funds that the defendant owned in
his own name back in 2003. When the Government forfeited the
residence as a substitute asset, the wife filed a claim under Section
853(n)(6)(A), but the court held that the Government’s interest in the
untainted funds, and hence the residence, related back to 2003, and

"%See USS. v. Brown, 2011 WL 1344177, at *1 (D. Md. 2011) (the court may use

§ 853(0) to restrain substitute assets until the court rules on the Government's Rule

32.2(e) motion to add the assets to the order of forfeiture).

'%See U.S. v. Alamoudi, 452 F.3d 310, 314 (4th Cir. 2006) (“Section 853(p) is

not discretionary . . . [W]hen the Government cannot reach the property initially
subject to forfeiture, federal law requires a court to substitute assets for the unavail-
able tainted property”); U.S. v. Garza, 407 Fed. Appx. 322, 324 (10th Cir. 2011)
(same; following Alamoudi).

#1531 US.CA. § 853(c).

See U.S. v. Strube, 58 F. Supp. 2d 576 (M.D. Pa. 1999) (ancillary proceeding
statute applies equally to substitute assets; unless third party is a bona fide purchaser,
he may not defeat the forfeiture of substitute assets under section 853(n)(6)(B)); U.S.
v. Gallion, 2010 WL 3620257, at *12 (E.D. Ky. 2010) (transfer of substitute assets to
avoid forfeiture is void, so transferee lacks standing; following U.S. v. Real Property
Located at 5208 Los Franciscos Way, Los Angeles, Cal., 385 F.3d 1187, 1192 (Sth
Cir. 2004).

3ee US. v. McHan, 345 F.3d 262, 271 (4th Cir. 2003) (relation back doctrine
applies to substitute assets and vests title in the Government as of the date of the
offense).
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thus trumped the wife’s interest unless she was a bona fide purchaser
for value."®

Similarly, in United States v. Djeredjian, the court implicitly applied
the relation back doctrine to a substitute asset by holding that a
claimant who took title to the property six months after the onset of
the conspiracy giving rise to the forfeiture, but years before the entry
of the forfeiture order, could not meet the temporal requirement in
Section 853(n)(6)(A).'*

Other courts are not so sure. In United States v. Peterson, for
example, the court held that the Government's interest in a substitute
asset relates back only to when the property was first named in an
indictment.*?®

The reason all of this matters, of course, is that if the Government's
interest vested before the transfer, the third party could recover only if
she was a bona fide purchaser for value, which the claimant in
Derochemont was not. We will return to Peterson later.

The right of third parties to object to the forfeiture

Section 853(k) ensures an orderly process by establishing Section
853(n) as the exclusive procedure for determining third party rights in
criminal forfeiture cases, and expressly barring third parties from
contesting the forfeiture in any other forum. Forcing third parties to
wait until the ancillary proceeding to contest the forfeiture does not
violate due process.'*

Among other things, Section 853(k) bars third parties from com-
mencing any action against the United States after an indictment has
been filed, including filing a Rule 41(g) motion for the return of seized
property. In United States v. Sunrise Academy, money was seized
pre-trial from the bank account of a third-party corporation. The
corporation claimed that Rule 41(g) trumped Section 853(k), and that
it should be able to use the rule to assert its ownership interest prior
to trial, but the court disagreed. In ruling against the corporation, the
court explained that the whole point of Section 853(k), and of Rule

s, v. Derochemont, 2011 WL 6319293 (M.D. Fla. 2011) (following McHan;

the relation back doctrine gave the Government a vested interest in the residence the
Government forfeited as a substitute asset, thus forcing defendant's wife to file her
claim under § 853(n)(6)(B)).

'3.8. v. Djeredjian, 2011 WL 5402337 (C.D. Cal. 2011).
U.S. v. Peterson, 820 F. Supp. 2d 576 (S.D. N.Y. 2011).

See Sunrise Academy v. U.S., 791 F. Supp. 2d 200, 205-07 (D.D.C. 2011)
{conducting a thorough due process analysis and concluding that absent a showing of
irreparable injury, requiring a third party to wait until the ancillary proceeding does not
violate due process).

126

127
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32.2(b)(2)(A) is to defer disputes about who owns the property to the
ancillary proceeding.'®

The Second, Fifth, and Ninth Circuits and some district courts have
said the same thing with respect to challenges by third parties to
restraining orders. The leading case is still the Holy Land Foundation
case from the Fifth Circuit, which held that third parties have no right
to contest a pre-trial restraining order pretrial but must wait until the
ancillary proceeding.'® The most recent case to so hold is United
States v. Kozeny.™® But some courts hold that a third party may
contest the restraining order in some circumstances, such as when
the defendant is a fugitive and not likely to be brought to trial for a
long time.**

Section 853(k) also prevents third parties from moving to strike the
forfeiture notice from the indictment,’ and in United States v. DeMiro,
the court held that it bars the defendant's creditors from placing the

8 Sunrise Academy, 791 F. Supp. 2d at 203-04. See U.S. v. Lugo, 2012 WL

32452, at *2 (E.D. N.Y. 2012) (§ 853(k) bars a third party from seeking the return of
property subject to criminal forfeiture by filing a Rule 41(g) motion pre-trial; that there
was no forfeiture notice in the indictment when the motion was filed did not matter
because the Government filed a superseding information that did contain such notice);
U.S. v. Bushay, 2011 WL 3703863 (N.D. Ga. 2011) (§ 853(k) bars third party from
objecting to the seizure of property based on lack of probable cause and moving for
its return under Rule 41(g)); Walker v. U.S,, 2011 WL 62139, at "1 (W.D. Wash. 2011)
(defendant’s mother could not use Rule 41(g) to seek pre-trial return of vehicle seized
from the defendant and listed in his indictment as subject to forfeiture).

'*U.S. v. Holy Land Foundation for Relief and Development, 493 F.3d 469, 476
(5th Cir. 2007) (en banc) (making third party wait until the ancillary proceeding to
contest the forfeiture as section 853(k) requires ensures an orderly proceeding and
does not violate due process; “it would be a significant burden on the Government to
have to defend the forfeiture order from attack by a third party during the course of
an ongoing criminal prosecution,” and the third party will get his day in court in the
ancillary proceeding).

us. v. Kozeny, 2011 WL 1672473, at "5 (S.D. N.Y. 2011) (denying third
party’'s motion for an immediate hearing on its challenge to a pre-trial restraining
order).

¥1See U.S. v. Bohn, 2011 WL 4708799, at *7 (W.D. Tenn. 2011) (nine years

after fugitive was indicted, third part's due process rights trump the bar on challenging
a pre-trial restraining order in § 853(k)); U.S. v. Petters, 2011 WL 589746, at "7 (D.
Minn. 2011) (further delay in adjudicating claimant's interests in forfeited property in
the ancillary proceeding did not violate claimant’s due process rights, but given her
personal circumstances and the likelihood that she would prevail as to at least a frac-
tion of the property, court directs release of $981 / month to pay claimant's living
expenses).

'¥See U.S. v. Real Property in Waterboro, 64 F.3d 752, 756 (1st Cir. 1995) (third
party’s res judicata argument was nothing more than an assertion that property was
vested in him instead of the defendant; argument has to be made in the ancillary
proceeding following entry of order of forfeiture); U.S. v. Bushay, 2011 WL 3703863
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defendant in involuntary bankruptcy after his assets are named in a
criminal indictment.'%

In United States v. Davenport, the defendant’s former co-defendant,
who had pled guilty to an offense other than the one giving rise to the
forfeiture, argued that she had the right to object to the entry of the
order of forfeiture when it was entered in the remaining defendant's
case. But the court held that a former co-defendant is just like any
other third party who must wait until the ancillary proceeding to contest
the forfeiture.’™

Interlocutory sales may present an exception to the rule, because
once the property is sold, the third party has lost all opportunity to
object to its sale.’®®

IV. Ancillary Hearing

Purpose of the ancillary proceeding

The purpose of the ancillary proceeding is to adjudicate a third
party's interest in the property being forfeited.*® Per Rule 32.2(c)(1),
no ancillary proceeding is necessary if the Government is seeking only
a money judgment,*® but in United States v. Zorrilla-Echevarria, the
First Circuit held that the Government improperly deprived the third
party of his right to contest the forfeiture in the ancillary proceeding
by requesting only a money judgment and then satisfying the money

(N.D. Ga. 2011) (§ 853(k) bars third party from moving to dismiss the forfeiture notice
from the defendant's indictment).

'31.S. v. DeMiro, 446 B.R. 804, 807 (E.D. Mich. 2011).

'3%U.S. v. Davenport, 668 F.3d 1316 (11th Gir. 2012), cert. denied, 132 S. Ct.
2731, 183 L. Ed. 2d 70 (2012) (former co-defendant’'s only avenue of relief from a
forfeiture order was to file a claim in the ancillary proceeding; her status as a former
defendant did not give her standing to contest the forfeiture order otherwise).

'%*See U.S. v. King, 2010 WL 4739791, at *4 (S.D. N.Y. 2010) (court permits
third party to intervene to object to Government's Rule 32.2(b)(7) motion for interlocu-
tory sale, but overrules the objection on the merits when third party cannot establish a
legal interest in the property in terms of Section 853(n)(3) and (6)); U.S. v. Maye, 2011
WL 2533020, at *2 (W.D. N.Y. 2011) (following King;, motion for interlocutory sale
denied without prejudice; Government must give notice to a third party who has
expressed an interest in the property subject to forfeiture).

3ee Sunrise Academy v. U.S.,, 791 F. Supp. 2d 200, 203-04 (D.D.C. 2011)
{summarizing how Congress provided for the litigation of third party interests in Sec-
tion 853 and Rule 32.2 and concluding that the ancillary proceeding is the third
party’s only avenue of relief).

'*'See U.S. v. St. Pierre, 809 F. Supp. 2d 538, 547 (E.D. La. 2011) (providing in
the preliminary order of forfeiture that “no ancillary proceeding will follow” per Rule
32.2(c)(1) because the forfeiture consists of a money judgment).
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judgment out of the seized funds, which had been in the Government’s
possession all along.**®

If a third party files a valid claim in the ancillary proceeding, the
court is not free to ignore it in interest of being fair to other parties
who do not have valid claims, but who nevertheless stand to obtain a
pro rata share of the defendant's property if it is forfeited to the
Government. If the claim is valid, it must be recognized.

For example, in United States v. Egan, the Government moved to
dismiss all of the claims in the ancillary proceeding on the ground that
the claimants were all unsecured creditors who lacked standing to
contest the forfeiture. The court dismissed most of the claims on that
ground, but it held that ten of the claimants had a plausible claim that
they were bailors whose funds had been kept segregated by the
defendant. If that was so, the court said, the bailors would be entitled
to recover, even if that meant nothing would be left to distribute to the
unsecured creditors.'®

Notice requirement to potential claimants

Courts have long recognized that the ancillary proceeding is es-
sentially civil in nature, but this came up in an unusual way in Davenport.

Effective December 1, 2009, the criminal rule, Rule 32.2(b)(6), was
amended to permit the Government to send written notice of the
forfeiture order to the claimant’s attorney in accordance with
Supplemental Rule G(4)(b) of the Federal Rules of Civil Procedure,
which governs the procedure for sending notice in civil forfeiture cases.
The claimant in Davenport argued that Rule 32.2(b){6) should not be
applied retroactively to a case that pre-dated the change in the rule;
but the court held that the civil forfeiture rules have always applied in
the ancillary proceeding because the proceeding is civil in nature, and
that therefore Rule G(4) has governed the notice requirements in the
ancillary proceeding since it was enacted in 2006.'°

¥us. v Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011) (no ancillary proceeding
is required if the Government is seeking only a money judgment, but the Government
may not deprive a third party of his right to an ancillary proceeding by obtaining a
money judgment when the forfeitable property is in hand, and then attaching the
property under state law to satisfy the judgment).

'®U.S. v. Egan, 811 F. Supp. 2d 829, 838 (S.D. N.Y. 2011) (a claimant who
establishes a legal interest in the forfeited funds is entitled to prevail under
§ 853(n)(6)(A); the court cannot ignore that interest in order to allow the Government
to distribute the forfeited property pro rata to all victims; the forfeiture statute does
not allow equity or fairness to override a legal interest).

U.S. v. Davenport, 668 F.3d 1316, 1322-23 (11th Cir. 2012), cert. denied, 132
S. Ct. 2731, 183 L. Ed. 2d 70 (2012) (because the ancillary proceeding is civil in
nature, it has always been appropriate to use the notice procedures that apply in civil
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Content of the notice

Under Rule G(4)(a), the published notice must describe the property
with reasonable particularity. In Egan, the Government published notice
that $19.2 million had been seized and forfeited from a company that
ran an armored car business, but the court held that that was insuf-
ficient to give notice to persons who had placed money in the custody
of the company’s subsidiary because the subsidiary had a different
name.'’

When the ancillary proceeding is commenced

There is no provision in the statute or rule stating when the ancillary
proceeding must be commenced. In Zorrilla-Echevarria, the First Circuit
rejected the argument that a delay in commencing the ancillary
proceeding violated the third party’s due process rights."?

In multi-defendant cases, the interests of justice may be served by
postponing the ancillary proceeding until all defendants have been
tried; if otherwise, the yet-to-be-tried defendant would be able to file a
third party claim in the first defendant’s ancillary proceeding. Usually it
is the Government that wants to invoke this rule to avoid having to
litigate ownership issues with a yet-to-be-tried co-defendant. In United
States v. Becker, however, the co-defendant was the defendant’s wife
who wanted to stay the ancillary proceeding to avoid having to give up
her Fifth Amendment rights to contest the forfeiture of the yacht her
husband forfeited when he pled guilty."®

Subject matter jurisdiction

The court’s jurisdiction is limited to adjudicating claims to property
included in the order of forfeiture. If the property was forfeited
administratively and therefore not included in the criminal forfeiture

forfeiture cases when giving notice in the ancillary proceeding; the 2009 amendment
to Rule 32.2(b)(6) merely codified that practice).

"U.S. v. Egan, 2011 WL 2022824, at *2 (SD. N.Y. 2011) (notice that identified
$19.2 million in currency as having been seized from Company A was not sufficient to
give notice to persons who did business with Company B, a subsidiary, that they
might have an interest in the forfeiture proceedings).

"“2U.S. v. Zorrilla-Echevarria, 671 F.3d 1 (st Cir. 2011) (rejecting third party’s
claim that delay in commencing the ancillary proceeding violated his right to due
process).

“3U.S. v. Becker, 2011 WL 836743, at *4 (D. Kan. 2011) (if one defendant is
convicted while a co-defendant proceeds to trial, the co-defendant may seek a stay
of the ancillary proceeding in the first defendant's case to avoid the Fifth Amendment
problems that would arise if she were required to file a claim; applying the principles
of § 981(g) to the ancillary proceeding).
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order, third parties cannot use the ancillary proceeding to contest the
forfeiture.'*

Pleading requirements under Section 853(n)(3)

Section 853(n)(3) sets forth the pleading requirements for claims
filed in the ancillary proceeding. First, the claim must be filed under
penalty of perjury by the claimant. a claim that is signed only by
claimant’'s counsel and not under oath by the claimant will be
dismissed.'**

Also, the claim must assert the factual basis for the legal interest,
and must state the time and circumstances of the claimant’'s acquisi-
tion of that interest. In United States v. Edwards, the court held that a
claim stating only that the defendant's wife acquired the property “in
good faith through her marriage,” did not meet the statutory
standard.'® And in United States v. Lima, the court held that
defendant’s wife's claim that she had a marital interest in defendant’s
forfeited retirement plan, without supporting facts, was inadequate.’”

Time for filing a claim

Section 853(n)(2) provides that third-party petitions must be filed
within 30 days of the final publication of notice, or the receipt of actual
notice, whichever is earlier. An untimely claim will be dismissed.'*®

Motion to dismiss the claim

Under Rule 32.2(c)(1)(A), the Government can move to dismiss a
third-party claim on the pleadings, just as it can move to dismiss the
claim in a civil forfeiture case. For example, the Government can move
to dismiss a claim on the ground that even if all of the facts alleged in
the claim were true, the claimant would still lack of standing to contest

"See U.S. v.2005 Mercedes Vehicle, 2011 WL 3471083, at *2 (N.D. W. Va.

2011) (where property was forfeited administratively and not included in criminal order
of forfeiture, claimant could not use the ancillary proceeding to file a claim that he
should have filed in the administrative proceeding); U.S. v. Smith, 2011 WL 2786491,
at "2 (E.D. Ky. 2011) (court lacks subject matter jurisdiction over a claim to the extent
that it asserts an interest over property that was forfeited administratively and not

included in the preliminary order of forfeiture).

SSee U.S. v. Burge, 829 F. Supp. 2d 664 (C.D. Ilil. 2011) (claim signed only by

claimant’s counsel and not under oath by claimant dismissed for failure to comply with
§ 853(n)3)).

“us. v. Edwards, 2011 WL 2006820, at *4 (N.D. Ga. 2011), report and recom-
mendation adopted, 2011 WL 2006376 (N.D. Ga. 2011).

"“U.S. v. Lima, 2011 WL 5525339, at *3 (M.D. Fla. 2011), report and recom-

mendation adopted, 2011 WL 5525354 (M.D. Fla. 2011).

“®See U.S. v. Capoccia, 2011 WL 1930677, at *3 (D. Vt. 2011) (dismissing

corporation’s claim as untimely where prior owner did not file a timely claim; prior
owner's inaction is binding on the corporation despite the change in ownership).
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the forfeiture under Section 853(n)(2), or that the facts alleged in the
complaint fail to allege a claim on which relief can be granted under
Section 853(n)(6)(A) or (B).

In United States v. Hu, the claimant opposed the forfeiture of the
defendant’s house on the ground that he had obtained a default judg-
ment against the defendant in a private lawsuit. But the Government
moved to dismiss the claim on the ground that even if everything the
claimant said was true, a default judgment against the defendant
personally would not give the claimant an interest in the defendant’'s
house, and thus, the claimant had not alleged facts that would give
him standing under Section 853(n)(2).'*?

Similarly, in United States v. Burge, the defendant’s wife alleged that
although she had no present interest in her husband's property under
state law, she would obtain such an interest in the future if their mar-
riage dissolved, but the court held that even if the facts alleged in the
complaint were true, a possible future interest in the defendant’s
property did not give the claimant the right to contest the forfeiture of
his assets.™®

It is important to remember, however, that in ruling on the motion to
dismiss, the court must assume that the facts alleged in the claim are
true. Thus, to withstand a motion to dismiss, the claimant need only
show that the facts asserted in support of his claim are plausible, and
that he would prevail if the facts turn out to be true.'’

Burden of proof in the ancillary proceeding

The claimant bears the burden of establishing his claim by a
preponderance of the evidence.'”* In United States v. Duong, for
example, the claimant, the father of the defendant’s girlfriend, did not

149

U.S. v. Lin Hu, 2011 WL 5884918, at “2 (E.D. N.Y. 2011) (the Government may
use Rule 32.2(c)(1)(A) to move to strike a claim on the pleadings, on the ground that
the facts alleged, even if true, would not establish standing under § 853(n)(2)).

us. v. Burge, 829 F. Supp. 2d 664 (C.D. lll. 2011) (granting Rule 32.2(c) mo-
tion to dismiss for failure to state a claim where claim filed by defendant’s wife failed
to allege a present interest, as opposed to a prospective future interest, under state
law in real property titled solely in defendant’s name).

'*'See U.S. v. Egan, 811 F. Supp. 2d 829, 837 (S.D. N.Y. 2011) (under Igbal and
Twombly, the court may grant a motion to dismiss under Rule 32.2(c)(1)(A) only if the
facts alleged in the complaint fail to allege a plausible claim; the Government bear the
burden of showing that the facts are implausible).

%25ee U.S. v. Porchay, 533 F.3d 704, 709 (8th Cir. 2008) (third party must
demonstrate by a preponderance of the evidence that she had a legal right, title or
interest in the forfeited property).
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meet his burden of proving that he was more than a straw owner of a
vehicle titled in his name because his testimony was not credible.'*

Re-opening ancillary proceeding pursuant to Rule 60(b)

Third parties often claim that they were denied a fair chance to
contest the forfeiture in the ancillary proceeding because of some
mistake by their attorney. In that case, they may ask the court to re-
open the ancillary proceeding under Rule 60(b) of the Federal Rules of
Civil Procedure, but the Eleventh and Third Circuits have both held
that an attorney’'s mistake or ignorance of forfeiture law is not a reason
to overturn an adverse ruling in the ancillary proceeding.'*

Final order of forfeiture

Is it necessary for the Government to ask the court to enter a final
order of forfeiture if no third party files a claim? In 2011, the First
Circuit joined the Eleventh in holding that it does not,'* but an older

%%U.S. v. Duong, 2011 WL 2413521, at *7 (D. Conn. 2011). See U.S. v. Baker,

2011 WL 3860500 (D. Or. 2011) (wife fails to meet her burden of showing that funds
seized from husband's bank account included any funds traceable to her; claimant
has the burden of overcoming Government's evidence that all of the funds in the ac-
count were drug proceeds).

%4See US. v. Davenport, 668 F.3d 1316, 1324-25 (11th Cir. 2012), cert. denied,
132 S. Ct. 2731, 183 L. Ed. 2d 70 (2012) (attorney’s failure to review and appreciate
the requirements of filing a claim in the ancillary proceeding does not constitute
excusable neglect; that the client bears the burden of the attorney’s mistake of law is
not a reason to overturn a district court’s refusal to grant a Rule 60(b) motion to
reopen the ancillary proceeding), citing Pioneer Inv. Services Co. v. Brunswick Associ-
ates Ltd. Partnership, 507 U.S. 380, 396, 113 S. Ct. 1489, 123 L. Ed. 2d 74, 24
Bankr. Ct. Dec. (CRR) 63, 28 Collier Bankr. Cas. 2d (MB) 267, Bankr. L. Rep. (CCH) P
75157A, 25 Fed. R. Serv. 3d 401 (1993); U.S. v. Minor, 457 Fed. Appx. 119 (3d Cir.
2012) (affirming denial of Rule 60(b) motion; while sympathetic to claimants whose at-
torney failed to contest the Government's motion to dismiss their claim, “clients must
be held accountable for the acts and omission of their attorneys,” quoting Pioneer Inv.
Services Co. v. Brunswick Associates Ltd. Partnership, 507 U.S. 380, 396, 113 S. Ct.
1489, 123 L. Ed. 2d 74, 24 Bankr. Ct. Dec. (CRR) 63, 28 Collier Bankr. Cas. 2d (MB)
267, Bankr. L. Rep. (CCH) P 75157A, 25 Fed. R. Serv. 3d 401 (1993)).

188,

See U.S. v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011) (the preliminary
order of forfeiture becomes final as to the defendant at sentencing; the court is not
“required to issue a separate final order of forfeiture at that time); U.S. v. De La Mata,
535 F.3d 1267 (11th Cir. 2008) (if there are no third party claims, or all claims are
settled, there is no need for a final order of forfeiture; if defendant’s property has been
forfeited, he lacks standing to object to the final order of forfeiture regarding third
party claims).
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case from the Third Circuit says otherwise, which leaves the matter
unresolved.'®

Choice of law / the role of state law

When a claim is filed in the ancillary proceeding, the court must look
first to the law of the jurisdiction that created the property right to
determine the nature of the claimant’s interest in the property; it then
looks to the federal forfeiture statute to determine if that interest is
sufficient to establish standing to assert a claim. For example, in 2011
the courts looked to state law when the interest being asserted in the
forfeited property involved marital property rights, the rights of unmar-
ried domestic partners, the creation of a bailment, the law on gifts, the
interest of a beneficiary in a retirement plan, and the creation of an
interest in land by means of an oral promise.*’

The courts also looked to state law to determine if the claimant was
able to establish an interest in the forfeited property based on the
creation of a constructive trust.'*® We will see later why this proved to
be a particularly important issue this year.

8See U.S. v. Bennett, 423 F.3d 271, 275 (3d Cir. 2005) (suggesting that the

district court must make factual findings and issue a final order of forfeiture pursuant
to Rule 32.2(c)(2)).

“'See US. v. Burge, 829 F. Supp. 2d 664 (C.D. lll. 2011) (because a spouse
acquires no present legal interest in a landowner’s property when they marry under
state law, but only a prospective interest that vests if the marriage is dissolved,
defendant’'s wife had no legal interest at the time of the offense giving rise to the
forfeiture and thus no claim under § 863(n)(6)(A)); U.S. v. Chen, 821 F. Supp. 2d 454
(D. Mass. 2011) (because state law does not recognize any interest in property once
it has been conveyed as a gift, even if it is conditional, defendant’'s mother could not
contest the forfeiture of a vehicle she gave him on the condition that he stay in
school); U.S. v. Egan, 811 F. Supp. 2d 829, 838 (S.D. N.Y. 2011) (state law determines
if claimant was a bailor or merely an unsecured creditor); U.S. v. Lin Hu, 2011 WL
5884918, at "5 (E.D. N.Y. 2011) (under state law, a party who obtains an injunction
against a defendant in a private lawsuit, does not thereby obtain a legal interest in the
defendant's property; an injunction is not an attachment; also, nothing in New York’s
UCC gave claimant a secured interest in Defendant's property); U.S. v. Djeredjian,
2011 WL 5402337 (C.D. Cal. 2011) (claim by defendant’s mother that she had a life
estate in residence forfeited as a substitute asset rejected because her interest was
based on an oral promise, which state law does not recognize under the Statute of
Frauds); U.S. v. Lima, 2011 WL 5525339, at "4 (M.D. Fla. 2011), report and recom-
mendation adopted, 2011 WL 5525354 (M.D. Fla. 2011) (court looks to Florida law to
see what present interest a spouse named as the beneficiary of a 401(k) retirement
plan has in the plan’s assets); U.S. v. Baker, 2011 WL 3860500 (D. Or. 2011) (under
Oregon law, wife has no interest in her husband’s bank account unless she can trace
her money to it; claimant fails to meet her burden of showing that any of her funds are
in the account).

®see Willis Management (Vermont), Ltd. v. U.S., 652 F.3d 236, 242 (2d Cir.
2011) (holding that a constructive trust is a cognizable legal interest under
§ 853(n)(6)(A), but remanding to the district court to determine if claimant can satisfy
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If the claimant has no interest under state law, the inquiry ends and
the claim fails.™®

The court’s decision in United States v. Peterson illustrates how all
of this works. In that case, the defendant was convicted of a fraud
scheme, the proceeds of which were invested in a house in California.
The house was co-owned with the defendant’'s same-sex domestic
partner. Moreover, part of the house was traceable to the fraud
proceeds, and part was a pre-existing interest of both parties.

When he was indicted, the defendant tried to transfer his interest to
his partner, so the threshold question was, did the partner have any
interest in the house under state law. If he did not, the inquiry would
be over; if he did, the court would have to look to the federal forfeiture
statute to see if the partner could prevail as a matter of federal law.
But the threshold question was whether the partner had any interest
in the property at all as a matter of state law.

Applying California law, the court held that same-sex couples can
contract to share an interest in property, so the partner could claim
his share of the pre-existing interest. He could not, however, claim the
defendant’s share of the pre-existing interest because, again under
state law, the transfer for minimal consideration immediately after
indictment was a fraudulent conveyance.®

The role of federal law

While state law determines what interest the claimant has in the
property, federal law determines whether that interest is sufficient to
satisfy the standing requirement in Section 853(n)(2) or to prevail on

the elements of a constructive trust under state law); U.S. v. Ramunno, 599 F.3d
1269, 1273-74 (11th Cir. 2010) (the threshold question is whether the claimant was
entitled to a constructive trust under State law, if so, the court must move on to the
federal question: whether the trust was a pre-existing interest within the meaning of
§ 853(n)(6)(A)).

'**See U.S. v. Ramunno, 599 F.3d 1269, 1272 (11th Cir. 2010) (claimant must
show he had an interest in the property under state law; “if not, the inquiry ends");
U.S. v. White, 779 F. Supp. 2d 984, 989 (D. Minn. 2011), aff'd, 675 F.3d 1073 (8th
Cir. 2012) (Minnesota law gives wife no legal interest in husband’'s property except in
the context of divorce proceedings; claimant having failed to establish a legal interest,
the inquiry ends); U.S. v. Mazza-Alaluf, 2011 WL 308266, at *5 (S.D. N.Y. 2011)
(because claimant could not satisfy the requirements of a constructive trust under
State law, the court did not need to decide whether a constructive trust established
under a state law that did not have a tracing requirement would constitute the interest
in a specific asset that § 853(n)(2) requires).

'%9U.S. v. Peterson, 820 F. Supp. 2d 576, 583-84 (S.D. N.Y. 2011).
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the merits under Section 853(n)(6)(A) or (B)." Therefore, a person
who has an interest in the property under state law may nevertheless
fail to satisfy the requirements of the federal statute. For example,
suppose there were a state that said the beneficiary of a constructive
trust does not have to trace his interest to a specific asset. That
would not be enough to establish standing in the ancillary proceeding
because federal law requires proof that the third party does have an
interest in a specific asset.'®

Standing under Section 853(n)(2)

Claimants in the ancillary proceeding must establish statutory stand-
ing, Article lll standing, and prudential standing. Sadly, these terms are
poorly-defined in the case law.

Some courts hold that a claimant has “statutory standing” if he has
satisfied the pleading requirements in Section 853(n)(3), while others
hold that a claimant has statutory standing only if he satisfies the
“legal interest” requirement in Section 853(n)(2)—which is more oner-
ous than the showing necessary to establish Article lll standing.'®®

The prudential standing requirement is still evolving. In the context
of the ancillary proceeding, it appears to preclude a person from filing
a claim if Congress has provided for the person to seek relief another
way. For example, in United States v. Wilson, the Government suc-
cessfully argued in the district court that unsecured creditors could
not file claims based on a “constructive trust” theory because
Congress provided for them to recover through the remission process.
But the Ninth Circuit reversed, holding that the existence of the remis-
sion process does not bar anyone from filing a claim.'®

®See U.S. v. Ramunno, 599 F.3d 1269, 1274 (11th Cir. 2010) (“we apply federal

law to determine whether [claimant's] interest is a ‘legal interest’ under § 853(n)(6)(A)
and whether it was superior to [defendant’s] interest at the time of the fraud”).

®’See U.S. v. Mazza-Alaluf, 2011 WL 308266, at *5 (S.D. N.Y. 2011) (§853(n)
requires proof of a legal interest in a specific asset; thus even if the claimant could
satisfy the constructive trust law of a particular state without having to satisfy the
tracing requirement, he still could not satisfy the “specific asset” requirement of the

federal statute).

'%3See U.S. v. Lin Hu, 2011 WL 5884918, at "3 (E.D. N.Y. 2011) (holding that to

establish standing in the ancillary proceeding under § 853(n)(2), the claimant must
have a “legal interest” in the forfeited property, which requires a greater showing than
would be required merely to establish Article lll standing).

'%4U.S. v. Wilson, 659 F.3d 947, 951-52 (9th Cir. 2011) (because anyone other
than the defendant may file a claim under § 853(n)(2), the doctrine of prudential stand-
ing does not bar a third party from using the ancillary proceeding to recover losses
suffered in a fraud scheme, even though Congress provided an alternative remedy in
the remission process), reversing U.S. v. Wilson, 640 F. Supp. 2d 1257, 1262 (E.D.

902 © 2012 Thomson Reuters e Criminal Law Bulletin @ Vol. 48 No. 5



CRIMINAL FORFEITURE PROCEDURE IN 2012

The defendant may not file a claim

The defendant may not file a claim in the ancillary proceeding.'® In
United States v. Edwards, this meant that he could not file a brief op-
posing the Government’s motion for summary judgment directed at his
wife's claim.'®®

As mentioned earlier, a co-defendant who has been convicted of a
different offense from the one giving rise to the forfeiture has the
same right to contest the forfeiture as any other third party.’ Similarly,
a defendant who is awaiting trial may file a claim to the property
already forfeited in a co-defendant’s case.'®

Establishing a legal interest

To establish standing to contest the forfeiture, the claimant must
show that he has a present legal interest in the specific asset named
in the order of forfeiture. General creditors do not have a legal interest
in any specific asset, and the rule excluding them from the ancillary
proceeding is well-established.'®®

Because the defendant must have a present interest in the forfeited
property, the fact that the defendant used to own the property is
irrelevant. That is why the claimant’s ability to trace his loss to the
property is necessary but not sufficient to establish standing to make
a claim. A third party cannot contest the forfeiture of money in a bank

Cal. 2009) (even if a beneficiary of a constructive trust has Article lll standing to
contest the forfeiture of fraud proceeds, he does not have prudential standing because
Congress has provided an alternative remedy for fraud victims through the remission
process).

®5See 21 US.C.A. § 853(n)(2).

'%8U.S. v. Edwards, 2011 WL 2006820, at *1 (N.D. Ga. 2011), report and recom-
mendation adopted, 2011 WL 2006376 (N.D. Ga. 2011) (defendant lacks standing to
file a brief in opposition to the Government’s motion for summary judgment where the
motion is directed at his wife's claim). See U.S. v. Stark, 2011 WL 5444057, at *1
(S.D. lil. 2011) (§ 853(n)(2) bars a defendant from moving to vacate an order forfeiting
substitute assets on the ground that they belong to a third party; third party must file

her own claim).

'*"See U.S. v. Davenport, 668 F.3d 1316, 1320-21 (11th Cir. 2012), cert. denied,

132 S. Ct. 2731, 183 L. Ed. 2d 70 (2012) (a former co-defendant who pled guilty to
an offense other than the one giving rise to the forfeiture, is a third party with respect
to the forfeiture order whose only right to contest the forfeiture is to file a claim in the
ancillary proceeding).

'%8U.S. v. Becker, 2011 WL 93762, at *1 (D. Kan. 2011) (but holding that she
may not circumvent the ancillary proceeding by asking for a hearing in her criminal

case seeking the release of the forfeited funds to her to retain counsel).

'%*See U.S. v. Mazza-Alaluf, 2011 WL 308266, at *3 (S.D. N.Y. 2011) (noting that

the Second Circuit has repeatedly held that an unsecured creditor lacks standing to
contest the forfeiture in the ancillary proceeding because he has no interest in a
specific asset).
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account that he used to own any more than he can contest the
forfeiture of a car that he used to own."®

Similarly, persons with an inchoate or contingent interest do not
have standing because they have no present interest. In United States
v. Lima, the court held that the defendant’s wife's contingent interest
in his 401(k) plan—an interest that would give her a right to distribu-
tion if they were divorced—did not give her standing to contest the
forfeiture of the funds in the plan."”

Tort victims

In general, victims of a tort committed by the defendant do not have
standing to contest the forfeiture of the defendant’s property because
they have only a right to damages, not an interest in specific assets.
But the victim of a theft or embezzlement, unlike an unsecured credi-
tor, is able to assert an interest in specific property to which he never
surrendered title."™

Judgment creditors / persons with cause of action

A judgment creditor has standing if he has perfected a judgment
lien against the particular property that is subject to forfeiture, but until
the person has perfected the lien, he is merely an unsecured creditor
with no interest in a particular asset. As the court said in United States
v. Lin Hu, the right to obtain a lien is not enough."™®

Obviously, if a person who has obtained a personal judgment against
the defendant does not have standing, a person with only a cause of
action alleging a tort or breach of contract does not have standing.

170,

See U.S. v. Salti, 579 F.3d 656, 669-701 (6th Cir. 2009) (that forfeited funds
were previously in claimant’'s bank account does not by itself confer standing; former
ownership of the forfeited property does not mean claimant has a present legal inter-
est); U.S. v. lzquierdo-Marques, 2011 WL 836951, at *4 (M.D. Fla. 2011), report and
recommendation adopted, 2011 WL 863549 (M.D. Fla. 2011) (third party who retained
bare legal title to a vehicle but voluntarily transferred actual ownership to the defendant
as a co-conspirator in defendant’s crime could not establish the present legal interest
required to prevail in the ancillary proceeding).

MU.S. v. Lima, 2011 WL 5525339, at *4 (M.D. Fla. 2011), report and recom-
mendation adopted, 2011 WL 5525354 (M.D. Fla. 2011) (that wife is named as the
beneficiary on defendant’s 401(k) plan, and would have a right of distribution if they
divorced, does not give her a present interest necessary to establish standing). See
U.S. v. Burge, 829 F. Supp. 2d 664 (C.D. lIil. 2011) (defendant’s wife had only prospec-
tive future interest).

" Willis Management (Vermont), Ltd. v. U.S., 652 F.3d 236 (2d Cir. 2011) (allow-
ing victim of embezzlement to file claim as beneficiary of a constructive trust; no
discussion of whether constructive trust is necessary if the victim can trace).

u.s. v. Lin Hu, 2011 WL 5884918, at *5 (E.D. N.Y. 2011) (a judgment creditor
has the right to obtain a lien on specific assets, but until he does so, he remains a
general creditor without standing to contest the forfeiture of any particular asset).
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For example, in United States v. White, the court held that an ex-
wife's claim that the defendant had promised her compensation for
her work for his corporation gave her only a cause of action for breach
of contract, not a legal interest in the stock in the corporation.

Grounds for recovery in the ancillary proceeding

The only grounds on which a third party can prevail in the ancillary
proceeding are those set forth in Sections 853(n)(6)(A) and (B)."* He
must either have had a pre-existing interest in the forfeited property at
the time it became subject to forfeiture, or he must have later acquired
the property as a bona fide purchaser for value.'®

It follows that the ancillary proceeding is not a liquidation proceed-
ing conducted for the benefit of the victims, most of whom are
unsecured creditors with no legal interest in any of the specific assets
named in the forfeiture order."® But the Ninth Circuit seems to have
ignored that rule in Wilson by opening the door to any claim by a
victim of the defendant’s fraud under the doctrine of constructive
trust.'””

Challenging forfeitability

In general, a claimant cannot relitigate the determination that the
property was derived from or used to commit the offense for which
the defendant was convicted. In Davenport, the Eleventh Circuit

YSee U.S. v. Monea Family Trust I, 626 F.3d 271, 277 (6th Cir. 2010), cert.

denied, 131 S. Ct. 1619, 179 L. Ed. 2d 503 (2011) (a district court can amend an
order of forfeiture only in the two circumstances set forth in Sections 853(n)(6)(A) and
8)).

5ee AFLUS, supra note 3, ch. 23,

"®See U.S. v. BCCI Holdings (Luxembourg), S.A, 46 F.3d 1185, 1191-92 (D.C.

Cir. 1995) (granting standing to unsecured creditors to contest the forfeiture would
convert the court conducting the ancillary proceeding into a bankruptcy court that
could not grant forfeiture to the Government until all claims of the defendant's credi-
tors were resolved. “That result appears patently at odds with the statutory scheme,
which directs parties without an interest in specific property to seek relief from the At-
torney General, not the court adjudging the forfeiture. The Attorney General has the
authority to dispense confiscated funds ‘to protect the rights of innocent persons,’
and general creditors seem precisely the type of innccent persons Congress had in
mind.”); U.S. v. Watkins, 320 F.3d 1279, 1283 (11th Cir. 2003) (following BCCI Hold-
ings; the ancillary proceeding is not a liquidation proceeding conducted for the benefit
of the defendant's unsecured creditors); U.S. v. Ramunno, 2009 WL 363910, at *2
(N.D. Ga. 20089) (allowing all victims to file claims in the ancillary proceeding would
force the district court to weigh the competing claims and devise a formula for dividing
up the defendant’s property; that is a task Congress meant to leave to the Attorney
General under 21 U.S.C.A. § 853(j)).

us. v. Wilson, 659 F.3d 947, 956 (9th Cir. 2011) {(converting the ancillary
proceeding to a liquidation proceeding for the benefit of all victims once one victim
establishes the right to the imposition of a constructive trust).
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repeated what the Tenth Circuit said in United States v. Andrews: the
only issue in the ancillary proceeding is ownership; if the third party is
the owner of the property he will prevail; if he is not, the forfeiture of
the property is “no concern of his.”'™ Many other courts have said the
same thing."®

For the same reasons, the third party cannot argue that the court
committed a procedural error in issuing the forfeiture order, or that the
forfeiture was barred by another provision of law: if the property does
not belong to the claimant, a procedural defect in the criminal trial is
not his problem.'®

| have been careful to say that in general the third party cannot
challenge the forfeitability of the property because there are
circumstances when the source of the property may be intertwined
with the claimant’s assertion of ownership.”™ For example, in United

78).S. v. Andrews, 530 F.3d 1232, 1237 (10th Cir. 2008) (“a third party has no

right to challenge the preliminary order's finding of forfeitability;” the only issue in the
ancillary proceeding is ownership; it is a complete defense to the forfeiture; “if the
property really belongs to the third party, he will prevail and recover his property
whether there were defects in the criminal trial or the forfeiture process or not; and if
the property does not belong to the third party, such defects in the finding of forfeit-
ability are no concern of his”); U.S. v. Davenport, 668 F.3d 1316, 1321 (11th Cir.
2012), cert. denied, 132 S. Ct. 2731, 183 L. Ed. 2d 70 (2012) (following Andrews;
third party— including a former co-defendant who pled guilty to a different offense—
cannot challenge the forfeitability of the property in the ancillary proceeding; if she is
the owner, she will prevail, but otherwise she lacks standing to contest the forfeiture).

""®See U.S. v. Warshak, 2011 WL 2450991 (6th Cir. 2011) (third party lacks
standing to contest the validity of defendant's criminal conviction in the ancillary
proceeding); U.S. v. Chen, 821 F. Supp. 2d 454, 457 n.3 (D. Mass. 2011) (because
the only issue in the ancillary proceeding is ownership, claimant lacks standing to
contest the propriety of the forfeiture); U.S. v. White, 779 F. Supp. 2d 984, 980-91 (D.
Minn. 2011), aff'd, 675 F.3d 1073 (8th Cir. 2012) (ex-wife cannot contest the forfeiture
on the ground that the forfeited property is not traceable to the defendant’s crime).
But see U.S. v. Bailey, 2011 WL 5509027, at "6 (W.D. N.C. 2011), subsequent
determination, 2012 WL 569744 (W.D. N.C. 2012) (holding that Reckmeyer allows
third parties to contest the factual basis for a consent order of forfeiture to which the

Government and the defendant agreed).

®9See United States v. Rosga, 2012 WL 1854246, at *7 & n.12 (E.D. Va. May

21, 2012) (third party who lacked standing cannot complain of a procedural defect in
the issuance of the forfeiture order; whether the property belonged to the defendant
and defendant therefore had the right to agree to its forfeiture is no concern of his).
But see U.S. v. Liquidators of European Federal Credit Bank, 630 F.3d 1139, 1150
(9th Cir. 2011) (claimant allowed to challenge forfeiture on res judicata grounds after
prevailing in related civil forfeiture, and suggesting that third parties could raise other
procedural defects where defendant had no incentive to contest the forfeiture and
third party could not prevail on the merits under § 853(n)(6)(A) or (B)).

®15ee U.S. v. Corey, 2006 WL 1281824, at *8 (D. Conn. 2006) (if claimant had
been able to show that the forfeited property was acquired with legitimate funds in a
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States v. Baker, the defendant’s wife was allowed to contest the find-
ing that the forfeited money was her husband’s drug proceeds by
showing that it actually belonged to her—i.e., that it was money from
the refinancing of her house. She failed, but the point is that as long
as the third party is attempting to prove her ownership by showing
that the property came from a legitimate source that belonged to her,
and not from the defendant’s criminal activity, the Government cannot
object that she is trying to relitigate the district court’s finding of
forfeitability.*s

Finally, the court may not award damages in the ancillary proceeding.
In Walker v. United States, the claimant prevailed in the ancillary
proceeding and recovered her car, but also wanted compensation for
damages that occurred while the car was in Government custody. The
court held that the claimant could not use the ancillary proceeding for
that purpose.'™

Superior legal interest under Section 853(n)(6)(A)

To recover under Section 853(n)(6)(A), the claimant must show that
he had an interest in the forfeited property at the time of the offense
giving rise to the forfeiture. That is the only way to defeat the
Government's interest under the relation back doctrine without being a
bona fide purchaser for value. It follows that a third party can never
assert an interest under Section 853(n)(6)(A) in the proceeds of the
crime; as the Ninth Circuit held in the seminal decision in United States
v. Hooper, the proceeds of the crime do not exist before the crime oc-
curs and the Government’s interest vests, so a third party cannot have
a pre-existing interest in such proceeds.™

In United States v. Warshak, the Sixth Circuit held that that rule ap-
plies not only to the proceeds themselves but also to any property
acquired with the proceeds. Accordingly, the defendant’s wife could

commingled bank account, not with criminal proceeds, he would have prevailed under
section 853(n)(6)(A) because he had a superior ownership interest in the untainted
funds); U.S. v. Farley, 919 F. Supp. 276, 278 (S.D. Ohio 1996) (where the Government
moves to dismiss the claim for lack of standing on the ground that no one has stand-
ing to object to the forfeiture of proceeds, claimant has the right to contest the finding
that the property constituted proceeds).

821.8. v. Baker, 2011 WL 3860500 (D. Or. 2011) (wife had opportunity to show
that funds in defendant’s bank account were traceable to her own funds and were not
his drug proceeds, but she failed to satisfy her burden of proof).

SSwalker v. U.S,, 2011 WL 62139, at *2 (W.D. Wash. 2011) (claimant may not
use the ancillary proceeding to recover damages for injury to her property while it
was in the Government’s possession; her remedy is to file an action under the FTCA).

'%U.S. v. Hooper, 229 F.3d 818, 821-22 (9th Cir. 2000).
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not assert any marital interest in real property that her husband
acquired with fraud proceeds.'®

In Wilson, however, the Ninth Circuit found an exception to this rule.
It is true, the court said, that generally the claimant must show that he
had an interest in the forfeited property before the Government's
interest arose under the relation back doctrine. So, a spouse who as-
serts a marital property interest that arose at the same time as the
Government's interest—like the claimant in Hooper —will lose. But
that rule does not apply to the beneficiaries of a constructive trust
because even if the constructive trust comes into existence at the
same time as the Government’s interest; it is only restoring an interest
that the claimant had once before.” As we will discuss shortly, this
ruling is highly questionable.

Remember the facts in Peterson: the defendant's domestic partner
had a pre-existing interest in part of the forfeited property, but had no
interest in the part acquired with fraud proceeds until the defendant
transferred it to him. Thus, he could claim an interest under Section
853(n)(6)(A) in his half of the untainted portion of the house, but even
if the transfer of the part traceable to the fraud proceeds had not
been fraudulent, he could not recover it under Section 853(n)}(6)(A)
because he had no pre-existing interest in it.**’

'%5U.S. v. Warshak, 2011 WL 2450991, at *2 (6th Cir. 2011) (following Hooper,

defendant’s wife could not establish a pre-existing interest under § 853(n)(6)(A) in the
proceeds of defendant’'s crime, or property he acquired with it; the Government's
interest in the proceeds vested as soon as the crime occurred and vested in the
property purchased with the proceeds as soon as the purchase was made).

18"U.S. v. Wilson, 659 F.3d 947, 953-54 (9th Cir. 2011) (distinguishing Hooper
and creating an exception to the ties-go-to-the-Government rule for beneficiaries of a
constructive trust), reversing U.S. v. Wilson, 640 F. Supp. 2d 1257, 1262 (E.D. Cal.
2009) (applying Hooper to claim based on constructive trust; even if the interest
arises at the time of the offense, it arises too late to support a claim under
§ 853(n)(6)(A); if the interests arise simultaneously, the Government prevails).

®U.S. v. Peterson, 820 F. Supp. 2d 576 (S.D. N.Y. 2011) (applying Hooper;
domestic partner with a community property interest in defendant’s property could not
assert a claim under § 853(n}(6)(A) to portion of property acquired with fraud proceeds,
but could make such a claim to portion forfeited as a substitute asset). See also U.S.
v. White, 779 F. Supp. 2d 984, 990-91 (D. Minn. 2011), aff'd, 675 F.3d 1073 (8th Cir.
2012) (the Government’s interest under the relation back doctrine vests in proceeds
of the crime at the time of the offense, and that interest carries forward to any
property purchased with the proceeds, including any appreciation in that property; so
a third party cannot have an interest under § 853(n)(6)(A) in such property); U.S. v.
Edwards, 2011 WL 2006820, at *5 (N.D. Ga. 2011), report and recommendation
adopted, 2011 WL 2006376 (N.D. Ga. 2011) (defendant’s wife cannot assert a marital
interest under § 853(n)(6)(A) in property defendant purchased with the proceeds of his
crime because she cannot have a pre-existing interest in either the proceeds of the
crime or property traceable to it).

908 © 2012 Thomson Reuters e Criminal Law Bulletin @ Vol. 48 No. 5



CRIMINAL FORFEITURE PROCEDURE IN 2012

Nominees

The claimant’'s interest must be an actual legal interest in the
forfeited property; nominees and straw owners cannot prevail.

In United States v. Weiss, the court rejected the claim of a woman
who had bare legal title to real property occupied by her parents,
holding that she was merely a nominee exercising no dominion or
control.” Similarly, in United States v. Justus, a claimant whose name
was on the bill of sale for a vehicle, but who conceded that her mother
used her eBay account to buy it and was therefore the actual owner,
had bare legal title but could not establish ownership under Section
853(n)(2)."®®

Bailors and bailees

In United States v. Egan, the court held that the bailor of property
never surrenders title, and therefore can assert a claim under Section
853(n)(6)(A) based on his pre-existing interest.'®

Constructive trusts

Whether a constructive trust can support a claim under
§ 853(n)(6)(A) turns on what is called the “temporal issue”—-i.e.,
whether the constructive trust existed at the time of the offense, and
thus is a “pre-existing interest” that trumps the relation back doctrine,
or whether it does not exist until it is imposed by a court. In United
States v. BCC! Holdings, the District of Columbia Circuit held that a
constructive trust can never give a third party the right to recover
under Section 853(n)(6)(A) because it does not exist until it is imposed
by a court.” Other courts, including the Sixth and Ninth Circuits in

'88U.S. v. Weiss, 791 F. Supp. 2d 1183, 1200-01 (M.D. Fla. 2011).

U.S. v. Justus, 2011 WL 2461342, at *4 (W.D. Va. 2011). See U.S. v. Izquierdo-
Marques, 2011 WL 836951, at *4 (M.D. Fla. 2011), report and recommendation
adopted, 2011 WL 863549 (M.D. Fla. 2011) (claimant who retained bare legal title to
vehicle but who exercised no dominion or control after transferring it to the defendant
did not have the required legal interest to maintain a claim in the ancillary proceeding).

yU.S. v. Egan, 811 F. Supp. 2d 829, 838 (S.D. N.Y. 2011) (if the victim’s transfer
of his property to the defendant were a true bailment, he would be entitled to recover
in the ancillary proceeding under § 853(n}{(6){A) because he never surrendered title;
distinguishing cases where the defendant misappropriated the funds to his own use
after commingling them with funds from other victims).

¥'U.8. v. BCCI Holdings (Luxembourg), S.A., 46 F.3d 1185, 1180-91 (D.C. Cir.
1995) (constructive trusts are “legal interests,” but they do not exist until they are
imposed by the court, and so cannot support a claim under § 1963())(6)(A)). See U.S.
v. All Assets Held at Bank Julius Baer & Co., Ltd., 772 F. Supp. 2d 191 (D.D.C. 2011)
(following BCCI and applying it to the temporal requirement in civil forfeiture cases
under § 983(d)(2)).

189
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non-forfeiture cases, also hold that a constructive trust does not exist
until imposed by a court.'?

If the constructive trust does not exist until it is imposed by a court,
it cannot trump the Government’s interest under the relation back
doctrine. In forfeiture cases, however, the Second, Ninth and Eleventh
Circuits disagree; they hold that a constructive trust is a pre-existing
interest.'®

In Wilson, the panel acknowledged that this may be wrong as a
matter of California law, but it held that it was bound by an earlier
Ninth Circuit decision in a civil forfeiture case on that point. The court
did not mention that there is an intra-circuit split within the Ninth
Circuit itself.

if the Second, Ninth and Eleventh Circuits are correct, the Govern-
ment cannot win constructive trust claims on the temporal issue. In
those circuits, the claimant can recover under Section 853(n)(6)(A) if
all of the elements of a constructive trust under state law are
satisfied.'™ But recall that if the claimant cannot show that he has an
interest in the property under state law, the inquiry ends.' Thus,
notwithstanding the adverse ruling on the temporal issue in most
circuits, the Government generally prevails when claimants raise

"**See In re Omegas Group, Inc., 16 F.3d 1443, 1451, 25 Bankr. Ct. Dec. (CRR)
413, 30 Collier Bankr. Cas. 2d (MB) 1019, Bankr. L. Rep. (CCH) P 75722, 1994 FED
App. 0051P (6th Cir. 1994)(a constructive trust “does not exist until a plaintiff obtains
a judicial decision”); In re North American Coin & Currency, Ltd., 767 F.2d 1573,
1675, Bankr. L. Rep. (CCH) P 70691 (9th Cir. 1985), opinion amended, 774 F.2d
1380 (9th Cir. 1985) (a constructive trust is an “inchoate remedy” unless there has
been a state court decree); In re Lewis W. Shurtleff, Inc., 778 F.2d 1416, 1419, 13
Collier Bankr. Cas. 2d (MB) 1400, Bankr. L. Rep. (CCH) P 70902 (9th Cir. 1985)
(absent state court decree imposing constructive trust, the third party's entitlement to

such a remedy “is inchoate, at best”).

"See U.S. v. 4,224,958.57, 379 F.3d 1146, 1149 (9th Cir. 2004), opinion

amended and superseded on denial of reh’g, 392 F.3d 1002 (9th Cir. 2004) (Boylan);
U.S. v. Shefton, 548 F.3d 1360, 1366 (11th Cir. 2008) (disagreeing with BCCI and fol-
lowing Boylan; a constructive trust exists at the moment of the fraud); Willis Manage-
ment (Vermont), Ltd. v. U.S., 652 F.3d 236 (2d Cir. 2011) (same); U.S. v. Wilson, 659
F.3d 947, 953 (9th Cir. 2011) (following Boylan).

"M3ee Willis Management (Vermont), Ltd. v. U.S., 652 F.3d 236, 242 (2d Cir.
2011) (constructive trust is a cognizable legal interest that qualifies for recovery under
§ 853(n)(6)(A) if the elements of a constructive trust under state law are satisfied;
rejecting the holding in BCCI that a constructive trust can never satisfy the temporal
requirement).

'%5ee U.S. v. Ramunno, 599 F.3d 1269, 1272 (11th Cir. 2010) (court does not

reach the federal question until claimant satisfies all of the elements of a constructive
trust under State law; noting that Shefton assumed the existence of a constructive
trust).
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constructive trust claims in the ancillary proceeding, because they fail
to satisfy the elements of a constructive trust under state law.**®

Among other things, the elements of a constructive trust under state
law include the ability to trace, the absence of an adequate remedy at
law, clean hands, unjust enrichment, and a confidential relationship
between the wrongdoer and the beneficiary. Moreover, because a
constructive trust is an equitable remedy, the claimant must show that
imposing the trust would not be unfair to similarly situated parties.'®

The following is a summary of the forfeiture cases decided in the
past year in which the decision turned on the claimant’s inability to
satisfy one of the elements of a constructive trust under state law.

The tracing requirement: The claimant must be able to trace the
property formerly held in his name to the forfeited property.™ in three
cases, the claimant could not do this."™® But in two others, including
Wilson, the courts did not enforce the tracing requirement.®

198I”t’amunno, 599 F.3d at 1274 (constructive trust is creature of equity; therefore
all of the principles of equity apply even though they are not itemized in the State
constructive trust statute; the imposition of a constructive trust is not automatic just
because claimant can trace); U.S. v. One Hundred Thirty Three (133) U.S. Postal
Service Money Orders, 780 F. Supp. 2d 1084 (D. Haw. 2011) (the imposition of a
constructive trust is not automatic; to the contrary, it is an equitable remedy that a
court may impose to avoid unjust enrichment only if certain elements are satisfied;
distinguishing Boylan).

*"See AFLUS (2010 Cumulative Supplement), supra note 3, § 23-15(e) (collect-
ing cases listing the elements of a constructive trust under state law).

'%See US. v. Schwimmer, 968 F.2d 1570, 1583-84, 23 Fed. R. Serv. 3d 224 (2d
Cir. 1992) (constructive trust is a legal interest, but tracing is required to show
property held in constructive trust is the property being forfeited).

'®See U.S. v. One Hundred Thirty Three (133) U.S. Postal Service Money Orders,
780 F. Supp. 2d 1084 (D. Haw. 2011) (denying constructive trust where claimant
could not show that all of the property subject to forfeiture was traceable to the fraud
perpetrated against him); U.S. v. Mazza-Alaluf, 2011 WL 308266, at *4 (S.D. N.Y.
2011) (claimant’s constructive trust claim failed be he could not satisfy the tracing
requirement in lllinois law; to trace, claimant must be able to distinguish his property
from the “general mass of property of the same description” in defendant’s posses-
sion); U.S. v. $7,599,358.09, 2011 WL 3611451, at *2 (D.N.J. 2011) (rejecting the
pooling analysis in Lacoff; each beneficiary must be able to trace his own losses to
the defendant res or else resort to the remission process).

2y, v. Lacoff, 446 Fed. Appx. 311 (2d Cir. 2011) (allowing group of victims to
pool their claims to satisfy the tracing requirement); U.S. v. Wilson, 659 F.3d 947, 956
(9th Cir. 2011) (holding that once a given victim is able to trace, and the constructive
trust is created, the court is entitled to ignore the tracing requirement and administer
the trust as in a liquidation proceeding for the benefit of all victims).

© 2012 Thomson Reuters @ Criminal Law Bulletin e Vol. 48 No. 5 911



CRIMINAL LAW BULLETIN

Adequate remedy at law: The Government can also defeat construc-
tive trust claims by showing that the claimant had an adequate remedy
at law.

Clean hands: Because a constructive trust is a constructive trust is
an equitable remedy, the claimant must have “clean hands.”*?

Unjust enrichment: The claimant must also show that the defendant
obtained the property through unjust enrichment or fraud. For example,
if the defendant obtained property through a breach of contract, there
would be no fraud and thus no basis for the imposition of a construc-
tive trust.?*®

Fairness to other parties: The Government’'s best argument for
defeating a constructive trust is that imposing a constructive trust on
behalf of the “tracing claimants” would be unfair to all of the other
claimants who are similarly situated but cannot trace.?**

201

U.S. v. Ribadeneira, 105 F.3d 833, 837 n.5 (2d Cir. 1997) (constructive trust
was not imposed because claimant did not satisfy elements of constructive trust
under state law and the opportunity to file a remission petition with the Attorney
General gave claimant adequate remedy at law); U.S. v. One Hundred Thirty Three
(133) U.S. Postal Service Money Orders, 780 F. Supp. 2d 1084 (D. Haw. 2011) (fol-
lowing Ribadeneira; the ability to file a remission petition gives the claimant an
adequate alternative legal remedy). But see Willis Management (Vermont), Ltd. v. U.S.,
652 F.3d 236 (2d Cir. 2011) (refusing to follow Ribadeneira and limiting it to cases
where the claimant is an unsecured creditor who cannot trace; because the remission

authority is discretionary, it is not a remedy “at law”).

#2506 U.S. v. One Hundred Thirty Three (133) U.S. Postal Service Money Orders,

780 F. Supp. 2d 1084 (D. Haw. 2011) (applying the doctrine of laches; claimant who
delayed filing a judgment lien on the property subject to forfeiture does not come with
‘clean hands’ when he asks the court to impose a trust on the proceeds of the sale of
that property).

23See U.S. v. Buk, 314 Fed. Appx. 565, 569 (4th Cir. 2009) (third party is not

entitled to a constructive trust where there is no showing that fraud was involved in
inducing him to invest his money with defendant); U.S. v. Chen, 821 F. Supp. 2d 454,
457 n.3 (D. Mass. 2011) (under state law, no constructive trust will be imposed unless
there was “fraud or other inequity between the parties” at the time of the transfer);
U.S. v. One Hundred Thirty Three (133) U.S. Postal Service Money Orders, 780 F.
Supp. 2d 1084 (D. Haw. 2011) (distinguishing Boylan, there can be no constructive
trust without a showing that the property in question was taken from the claimant by

fraud).

¥45ee U.S. v. Andrews, 530 F.3d 1232, 1238 (10th Gir. 2008) (district court did

not abuse its discretion in refusing to impose a constructive trust on behalf of a victim
who could trace his losses to the forfeited property where doing so would have been
unfair to the victims who could not trace; in that situation, it is better to allow the
Government to forfeit the property and distribute it to all of the victims on a pro rata
basis); U.S. v. Ramunno, 599 F.3d 1269, 1275 (11th Cir. 2010) (following Andrews;
similarly situated victims should not be treated differently just because one can trace;
allowing “last victim” to claim $2 million of $6 recovered in Ponzi scheme would be
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Bona fide purchasers (BFP) under Section 853(n)(6)(B)

If the claimant cannot prevail by showing that he had a preexisting
interest in the forfeited property, his alternative is to file the claim
under Section 853(n)(6)(B). To prevail, the claimant must show three
things:

(1) a legal interest in the property;

(2) that was acquired as a bona fide purchaser for value; and

(3) that was acquired at a time when the claimant was reasonably

without cause to believe that the property was subject to
forfeiture.?*

The term “purchaser” comes from commercial law and requires
proof of an arm’s-length transaction. Transactions between spouses,
or between parent and child, generally will not qualify.

For example, in United States v. Baker, the court held that the
defendant’s father, who received the forfeited real property as a gift
one week after the defendant’s arrest, was not a “purchaser” even
though he had previously provided some construction materials for the
building.?*® Similarly, in Peterson, the defendant’'s domestic partner
would not have qualified as a bona fide purchaser for value of the

unfair to the other 80 victims); U.S. v. Rothstein, 2010 WL 3386765, at *2 (S.D. Fla.
2010) (applying Ramunno; where creating constructive trust in favor of all of
defendant’s unsecured creditors would reduce the funds available to the fraud victims
by letting his trade creditors also claim a share would be unjust). But see U.S. v.
Bailey, 2011 WL 1343192, at "4 (W.D. N.C. 2011), vacated in part, 2011 WL 5509027
(W.D. N.C. 2011), subsequent determination, 2012 WL 569744 (W.D. N.C. 2012)
(imposing constructive trust over Government’s objection that doing so would favor
tracing victims over others on the ground that the early investors recovered at least
some of their money while the later claimants lost everything).

*%See U.S. v. Timley, 507 F.3d 1125, 1130-31 (8th Cir. 2007) (the bona fide
purchaser defense under section 853(n)(6)(B) has three elements: legal interest; bona
fide purchase for value; and the absence of reason to know that the property was
subject to forfeiture); U.S. v. Joyce, 2011 WL 1102986, at *3 (W.D. Pa. 2011) (same).

*%U.S. v. Baker, 2011 WL 3860500, at *4 (D. Or. 2011). See U.S. v. White, 779
F. Supp. 2d 984, 991 (D. Minn. 2011), aff'd, 675 F.3d 1073 (8th Cir. 2012) (“bona fide
purchaser for value” as used in § 853(n)(6)(B) comes from commercial law and
requires proof of an arm’s-length transaction; a transaction between spouses is
unlikely to qualify); U.S. v. Derochemont, 2011 WL 6319293 (M.D. Fla. 2011}
(defendant's wife who acquired her interest in her residence when the defendant
bought it with his own money, and without contributing any funds of her own, was not
a bona fide purchaser for value); U.S. v. Joyce, 2011 WL 1102986, at *5 (W.D. Pa.
2011) (wife is not a BFP of real property her husband brought into the marriage just
because she also brought property into the marriage; to prevail under § 853(n)(6)(B),
spouse must show that she engaged in an arm’s-length transaction whereby she
received equivalent value for any property interest surrendered; simply converting all
previously owned property to tenancy by the entireties does not qualify).
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F:rzg;:eeds-half of the residence because he paid only minimal value for
it.

Even if the claimant qualifies as a “bona fide purchaser for value,”
he must show that he was reasonably without cause to believe
property was subject to forfeiture at the time of the purchase. A
claimant who was aware that the property was named in an indict-
ment, or that the Government had filed a lis pendens on it, cannot be
prevail under Section 853(n)(6)(B).*® Likewise, a person who is aware
of the defendant’s criminal conduct in connection with the property
cannot be a bona fide purchaser for value.*®

That rule applies even if the property was forfeited as a substitute
asset. In Derochemont, the court held that because the defendant’s
wife knew that the defendant was perpetrating a fraud scheme, she
was on notice that any asset he owned could be forfeited as a
substitute asset. Accordingly, she would not have been able to use
Section 853(n)(6)(B) to defeat the forfeiture of the residence her
husband acquired with his own funds, even if she had given value for
the property.2*°

Defense attorneys have difficulty defending against the forfeiture of
their fees under Section 853(n)(6)(B) because they are aware that the
money is subject to forfeiture.?'" That is true notwithstanding a
prosecutor's representation—which he does not have the authority to
make—that the Government would not forfeit the fee.?"?

Finally, a third party cannot use the BFP defense to contest the

*7U.S. v. Peterson, 820 F. Supp. 2d 576 (S.D. N.Y. 2011).

%See U.S. v. Baker, 2011 WL 3860500, at *4 (D. Or. 2011) (defendant’s father,
who knew of defendant’'s arrest when property was transferred to him, had reason to
know the property was subject to forfeiture; that claimant thought the evidence was

weak is no defense).

*3ee U.S. v. Cox, 575 F.3d 352, 356-57 (4th Cir. 2009) (Government was justi-

fied in opposing wife's claim that she did not know the property she received from her
husband in a divorce settiement was subject to forfeiture, where she knew he was
under investigation but was mistaken as to the nature of his offense; what matters is
that she knew his property was subject to forfeiture, not that she knew the statutory
basis for the forfeiture).

219.8. v. Derochemont, 2011 WL 6319293 (M.D. Fla. 2011).

See U.S. v. McCorkle, 321 F.3d 1292, 1297-98 (11th Cir. 2003) (assuming
arguendo that estoppel is available to a third party in the ancillary proceeding, the
Government's failure to obtain a pretrial restraining order or to warn defense counsel
that it would forfeit his fee does not estop the Government from doing so; even an af-
firmative statement that the Government would not forfeit the fee would not create an
estoppel).

#25ee U.S. v. Steinger, 2011 WL 5574886, at *4 (S.D. Fla. 2011), report and
recommendation adopted, 2011 WL 5570698 (S.D. Fla. 2011) (following McCorkle;

n
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forfeiture of property that she purchased with fraud proceeds given to
her by the defendant. As the district court held in United States v.
Edwards, the statute protects people who purchase tainted property
from the defendant, not people who receive the tainted property as a
gift and use it to purchase property for themselves.*”

Discovery in the ancillary proceeding

Rule 32.2(c)(1)(B) says that the court may permit the parties to
conduct discovery in the ancillary proceeding in accordance with the
Federal Rules of Civil Procedure “if the court determines that discovery
is necessary or desirable to resolve factual issues.” In United States v.
Egan, however, the court held that a third-party claimant cannot com-
mence discovery in the ancillary proceeding until after the court rules
on the Government's motion to dismiss the third party’s claim.?"

Failure to respond to a discovery request, such as a request for
admissions, can lead to the entry of summary judgment for the
Government.?'®

Clear title to forfeited property

The Government’s interest in the forfeited property vests automati-
cally when the time for third parties to file claims expires. Obtaining a
final order of forfeiture from the court is unnecessary. As the district
court held in United States v. Jackson, it “is a mere formality to
memorialize that which has already occurred.”*'

Appeals

Iif property is forfeited criminally, the forfeiture is part of the
defendant’s sentence and may be challenged only on direct appeal.*”
A defendant has standing to move to stay the forfeiture pending ap-

line AUSA’s representation that the Government will not seek forfeiture does not
estop the Government from doing so).

#3U.S. v. Edwards, 2011 WL 2006820, at *6 (N.D. Ga. 2011), report and recom-
mendation adopted, 2011 WL 2006376 (N.D. Ga. 2011).

214U.S. v. Egan, 2011 WL 798852, at *2 (S.D. N.Y. 2011).

See U.S. v. Garcia-Soto, 2011 WL 486186, at *2 (E.D. N.C. 2011) (when
claimant failed to respond to request for admissions, all matters were deemed admit-
ted and summary judgment was entered for the Government).

#1%U.S. v. Jackson, 2011 WL 2262922, at *4 (SD. Ala. 2011).

*"See U.S. v. Guerra, 426 Fed. Appx. 694 (11th Cir. 2011) (neither Rule 60(b),
Rule 41(g) nor the All Writs Act may be used to challenge a criminal forfeiture order;
the remedy is direct appeal).

215,
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peal under Rule 32.2(d),*® but courts generally deny motions to stay
the forfeiture pending appeal.**®

Rule 32.2(c)(3) bars third-party appeals until all claims in the ancil-
lary proceeding have been resolved.?®

V. Post-Conviction Issues

Enforcement of judgment

The Government may use the Federal Debt Collection Procedure
Act (FDCPA) to collect a forfeiture judgment. In United States v.
Bradley, the court held that if a defendant does not satisfy a money
judgment, the Government may depose him or anyone else, or conduct
other discovery under the Federal Rules of Civil Procedure to learn
what assets he has, and may use the FDCPA to seize the assets with
a writ of attachment or garnishment.?'

Some courts, however, hold that attaching or seizing assets to
satisfy a judgment may trigger the requirement to commence an ancil-
lary proceeding. For example, in United States v. Zorrilla-Echevarria,
the First Circuit suggested that it is unclear if the Government can
satisfy a money judgment without going through the process of forfeit-
ing substitute assets.???

The court may also use 18 U.S.C.A. § 1956(b)(4) to appoint a
receiver to assist in collecting a civil or criminal forfeiture judgment.?®

#®See U.S. v. Sperow, 2011 WL 3837283, at *2 (D. Idaho 2011) (Rule 32.2(d)

trumps the contrary provision in § 853(h) and permits a defendant to move to stay the
forfeiture pending appeal, collecting cases; but there is no authority in Rule 32.2(d) to

stay a forfeiture pending defendant’s filing a § 2255 petition to contest his conviction).

#95ee U.S. v. Sperow, 2011 WL 3837283, at *3 (D. Idaho 2011) (motion to stay

denied because defendant’s appeal, being untimely, has little likelihood of success);
U.S. v. Peters, 784 F. Supp. 2d 234 (W.D. N.Y. 2011) (analyzing four factors—merits
of the appeal, likelihcod of depreciation of the property, intrinsic value of the property

to defendant, and maintenance costs—before denying stay pending appeal).

05ee U.S. v. Egan, 2011 WL 6288420, at *2 (S.D. N.Y. 2011) (granting Rule

32.2(c)(3) request by two claimants whose claims were dismissed as untimely to ap-
peal while 30 other claims remained pending because, inter alia, the dismissal disposed
of the claims entirely, and the timeliness issue was unique to those two claims and
thus did not involve an issue that would arise in other appeals in the same case).

#1.S. v. Bradley, 644 F.3d 1213 (11th Cir. 2011), cert. denied, 132 S. Ct. 2375,
182 L. Ed. 2d 1017 {2012) and cert. denied, 132 S. Ct. 2375 (2012).
222y 8. v. Zorrilla-Echevarria, 671 F.3d 1 (1st Cir. 2011).

338 US.CA. § 1956(b)(4), entitled “Federal Receiver,” provides as follows: “A
court may appoint a Federal Receiver . . . to collect, marshal, and take custody,
control and possession of all assets of the defendant, wherever located, to satisfy
. . . a forfeiture judgment under section 981 or 982.”
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Courts have used that procedure in civil forfeiture cases,** but the
Eleventh Circuit did not appear to be aware of it when it held in United
States v. Bradley that there is no authority to appoint a receiver in a
criminal forfeiture case.?®®

Rule 41(g) motion for the return of property

Generally, the Government is required to return seized property to
the defendant when his criminal case is over, unless the property has
been forfeited or is the subject of a pending forfeiture proceeding. If
the Government does not return the property, the defendant may file a
motion under Rule 41(g) to seek the return of property that was seized
but never forfeited, if the Government still has possession of the
property.??® But a person who prevails on a Rule 41(g) motion is not
entitled to interest under 28 U.S.C.A. § 2465(b),**" and the statute of
limitations on such motions is six years.?®

On the other hand, the Government does not need to return seized
property, even if it has not been forfeited, if it is needed to satisfy a
restitution order or other debt owed to the United States.?*

*See U.S. v. Value of Certain E-Metal Accounts at E-Gold, Ltd., 2011 WL

3678921 (D. Md. 2011) (appointing claims administrator in a civil forfeiture case
pursuant to 18 U.S.C.A. § 1956(b)(4) to take custody of the defendant property and
send notice to tens of thousands of potential claimants; distinguishing United States v.
Bradley).

#5U.8. v. Bradley, 644 F.3d 1213 (11th Cir. 2011), cert. denied, 132 S. Ct. 2375,
182 L. Ed. 2d 1017 (2012) and cert. denied, 132 S. Ct. 2375 (2012) (holding that
there is no authority in federal law to appoint a receiver to marshal a defendant’s as-
sets in furtherance of satisfying a forfeiture order; no citation to § 1956(b)(4)).

*See Suggs v. U.S., 256 Fed. Appx. 804, 805 (7th Cir. 2007) (defendant properly
invoked Rule 41(g) to seek return of property seized at the time of his arrest but not
included in the order of forfeiture); U.S. v. Wilson, 2011 WL 2160289, at *2 (N.D. Ohio
2011) (defendant has the right to the return of his property at the conclusion of his
trial unless it is contraband or has been forfeited; Government cannot oppose
defendant’s Rule 41(g) motion on the ground that it has given the property to a third
party without producing documentary evidence to that effect).

**'See U.S. v. Craig, 2011 WL 839538, at *3 (M.D. Pa. 2011) (denying request
for interest after granting Rule 41(g) motion; Section 2465(b) applies only to persons
who prevail in civil forfeiture actions).

*See Baxter v. U.S., 451 Fed. Appx. 868 (11th Cir. 2012) (denying motion filed
more than six years after the Government failed to retumn defendant’s property at the
end of his criminal trial).

*See lkelionwu v. U.S., 150 F.3d 233, 239 (2d Cir. 1998) (if claimant prevails in
civil forfeiture action, seized money may nevertheless be retained by the Government
to offset defendant’s criminal fine). But see U.S. v. Fuller, 421 Fed. Appx. 642 (7th Cir.
2011) (Government may not hold a defendant’s property for years without bringing a
civil forfeiture action against it, or forfeiting it as part of his criminal case, and then op-
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Section 2255

Section 2255 does not apply to criminal forfeiture; it may only be
used to challenge the incarcerative aspects of a sentence which do
not include an order to forfeit property.?*®

Parallel Forfeitures

There is nothing wrong with switching from civil forfeiture to criminal
or vice versa. The choice of proceeding civilly or criminally is the
Government'’s prerogative.®' So, for example, in United States v. Ray,
when the defendant’s non-innocent spouse filed a claim in the ancil-
lary proceeding, the Government filed a parallel civil forfeiture action
and the court dismissed the claim in the ancillary proceeding under
Rule 25322.2(c)(1)(A) so that the spouse’s interest was litigated only
once.

Res judicata may preclude criminal forfeiture after a civil forfeiture is
litigated on the merits,® but a finding of standing in a civil case does
not determine the merits in a criminal case, and thus does not col-

pose the defendant's Rule 41(g) motion on the ground that it might liquidate the
property to satisfy his restitution order sometime in the future).

*See U.S. v. Finze, 428 Fed. Appx. 672 (9th Cir. 2011), cert. denied, 132 S. Ct.
299, 181 L. Ed. 2d 181 (2011) (§ 2255 may not be used to challenge a criminal
forfeiture order because it applies only to the custodial part of a criminal sentence);
U.S. v. Fabian, 798 F. Supp. 2d 647, 108 A.F.T.R.2d 2011-5341 (D. Md. 2011),
appeal dismissed, 461 Fed. Appx. 244 (4th Cir. 2012), petition for cert. filed (U.S.
June 14, 2012) (§ 2255 does not apply to non-incarcerative aspects of the defendant’s
sentence such as restitution and forfeiture); Gonzalez v. U.S., 2011 WL 5080343, at
*5 (M.D. Fla. 2011) (§ 2255 cannot be used to challenge a forfeiture money judgment);
Schulze v. U.S., 2011 WL 4590391, at "9 (D. Haw. 2011) (that defendant raised other
claims seeking release from custody in the same petition does not matter; such claims
“do not run interference for his non-cognizable claims regarding the forfeiture”);
Tamayo v. U.S., 2011 WL 2200598, at *1 (N.D. Tex. 2011), report and recommenda-
tion adopted, 2011 WL 2214381 (N.D. Tex. 2011) (§ 2255 is limited to claims relating
to unlawful custody; it cannot be used to challenge forfeiture).

*'3ee U.S. v. Wommer, 108 AF.T.R2d 2011-6966, 2011 WL 5117874 (D. Nev.
2011) (noting that the Government seized structured funds initially with a civil seizure
warrant under § 5317(c)(2) and § 981(b), and retained it for criminal forfeiture under
§ 5317(c)(1)).

22,S. v. Ray, 2011 WL 5320667 (S.D. Ala. 2011).
233,

See U.S. v. Cunan, 156 F.3d 110 (1st Cir. 1998) (adverse decision on civil
forfeiture, which has lower burden of proof, precludes criminal forfeiture of the same
property where civil claimant and criminal defendant are the same person; acquittal in
criminal case with higher burden of proof does not preclude subsequent civil forfeiture
of the same property); U.S. v. Liquidators of European Federal Credit Bank, 630 F.3d
1139, 1152 (9th Cir. 2011) (following Cunan; third party’s victory in related civil
forfeiture case based on statute of limitations barred later criminal forfeiture based on
the same facts), reversing U.S. v. Lazarenko, 504 F. Supp. 2d 791, 800-01 (N.D. Cal.
2007) (res judicata applies only when two proceedings could have been combined as
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laterally estop the Government from opposing a claim in a criminal
case on the merits.?*

Criminal forfeiture does not implicate double jeopardy because it is
part of the defendant’s sentence, not a second punishment for the
same offense.?*

Forfeiture and Bankruptcy

Courts generally hold that because the Government’s interest in the
forfeited property vested at the time of the offense giving rise to the
forfeiture, the property does not become part of a bankruptcy estate
that is created subsequently when the defendant files for bankruptcy.
Thus, the bankruptcy trustee has no claim to assert in the ancillary
proceeding.?*®

Forfeiture and Restitution

The purpose of criminal forfeiture is punishment; the purpose of
restitution is to reimburse the victim. Thus, forfeiture is measured by
the gain to the defendant, while restitution is measured by the victim's
loss.?®” For that reason, the amount of forfeiture and the amount of
restitution will often be different.

In United States v. Navarrete, the Seventh Circuit explained how, in
a commercial bribery case, the defendant must forfeit the proceeds of
the sales obtained via the bribe, but the victim’s loss may be much
less, because the victim may have paid the same amount to a competi-
tor but for the bribe, or only slightly more to the defendant.*®

one; because there is no way a civil in rem action could have been combined with a
criminal in personam one, the dismissal of the civil action does not preclude the later
criminal forfeiture; declining to follow Cunan).

24See U.S. v. Kozeny, 2011 WL 1672473, at *3 (S.D. N.Y. 2011).

*5See U.S. v. Smith, 656 F.3d 821 (8th Cir. 2011), cert. denied, 132 S. Ct. 1586,
182 L. Ed. 2d 200 (2012).

*%See U.S. v. Zaccagnino, 2006 WL 1005042 (C.D. Ill. 2006); U.S. v. French, 822
F. Supp. 2d 615 (E.D. Va. 2011) (same).

*7U.8. v. Navarrete, 667 F.3d 886, 887-88 (7th Cir. 2012). See U.S. v. Hatfield,
795 F. Supp. 2d 219, 230 (E.D. N.Y. 2011), subsequent determination, 2011 WL
4434219 (E.D. N.Y. 2011), on reconsideration in part, 2011 WL 5866238 (E.D. N.Y.
2011) (issue in calculating the amount subject to forfeiture is not loss to defendant’s
victims, but rather the gain that defendant realized from committing the offense).

2:’aNavarrete, 667 F.3d at 889-90.
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Restitution and forfeiture are both mandatory. Therefore, as a
general rule, the defendant is not entitled to an offset against a restitu-
tion order to reflect the amount forfeited, or vice versa.**®

VI. Conclusion

There has been no diminution in the number of criminal forfeiture
decisions issued by the district and appellate courts. To the contrary,
the number increases every year as more and more prosecutors seek
a criminal forfeiture order as part of the defendant’s sentence, and the
courts are called upon to interpret changes in the rules and to wrestle
with issues that have previously been addressed only rarely. It is likely
that this will continue for some time to come.

*%See U.S. v. Newman, 659 F.3d 1235, 1241-43 (9th Cir. 2011), cert. denied,

132 S. Ct. 1817, 182 L. Ed. 2d 635 (2012) (because forfeiture and restitution serve
different purposes—one for punishment, the other to make the victim whole—the
defendant must pay both; “the district court may not reduce forfeiture because of an
order of restitution to a victim or because the victim already has been made whole);
Navarrete, 667 F.3d at 888 (restitution and forfeiture are cumulative; that are “a form
of punitive damages piled on top of the other penalties for the defendant's crime”);
U.S. v. Pescatore, 637 F.3d 128, 137 (2d Cir. 2011) (forfeiture and restitution are
separate remedies with different purposes; defendant was not entitled to have the
Government apply $2.5 miliion in forfeited funds to a $3 million restitution order).
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