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A survey of the developments in the case law in the past year relat-
ing to the procedure for obtaining a forfeiture judgment as part of the
sentence in a federal criminal case.

l. Introduction

This is another in a series of articles on developments in the federal
case law relating to criminal forfeiture procedure. It covers the cases
decided in 2014 and early 2015.

Like the earlier articles in this series, this one does not attempt to
address every topic related to criminal forfeiture, nor all of the excep-
tions and nuances that apply to the topics that are addressed; rather,
it covers only those matters on which there was a significant develop-
ment in the case law in the past year. Thus a basic familiarity with
federal criminal forfeiture procedure is assumed.?

"The author is a former federal prosecutor who served for many years as the
Chief of the Asset Forfeiture and Money Laundering Section in the Office of the
United States Attorney for the District of Maryland and previously as the Deputy Chief
for Legal Policy of the Asset Forfeiture and Money Laundering Section of the United
States Department of Justice. He is presently CEO of Asset Forfeiture Law, LLC, a
consulting firm. This article is an updated and edited version of a presentation made
by the author to the Asset Forfeiture Chiefs and Experts Seminar at the National
Advocacy Center at the University of South Carolina on April 22, 2015. The views
expressed in this article are solely those of the author and do not necessarily reflect
the views or policies of the Department of Justice or any of its agencies.

*For similar summaries of the developments in criminal forfeiture procedure from
2003 through 2014, see Stefan D. Cassella, Criminal Forfeiture Procedure in 2014: An
Annual Survey of Developments in the Case Law, 50 Crim. L. Bull. 1013 (2014},
Stefan D. Cassella, Criminal Forfeiture Procedure in 2013: An Annual Survey of
Developments in the Case Law, 49 Crim. L. Bull. 1228 (2013); Stefan D. Cassella,
Criminal Forfeiture Procedure in 2012: An Annual Survey of Developments in the Case
Law, 48 Crim. L. Bull. 863 (2012); Stefan D. Cassella, Criminal Forfeiture Procedure in
2011: An Annual Survey of Developments in the Case Law, 47 Crim. L. Bull. 593
(2011); Stefan D. Cassella, Criminal Forfeiture Procedure in 2010: An Annual Survey
of Developments in the Case Law, 46 Crim. L. Bull. 898 (2010); Stefan D. Cassella,
Criminal Forfeiture Procedure in 2009: An Annual Survey of Developments in the Case
Law, 45 Crim. L. Bull. 545 (2009); Stefan D. Cassella, Criminal Forfeiture Procedure in
2008: A Survey of Developments in the Case Law, 44 Crim. L. Bull. 3 (2008); Stefan
D. Cassella, Criminal Forfeiture Procedure in 2007: A Survey of Developments in the
Case Law, 43 Crim. L. Bull. 461 (2007); Stefan D. Cassella, Criminal Forfeiture
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The Article begins with the cases that illustrate the concept that
criminal forfeiture is part of the defendant's sentence in a criminal
case. It then takes the reader more or less chronologically through the
litigation of a case, beginning with the seizure and restraint of the
property and continuing through the trial and sentencing of the
defendant and the adjudication of third-party issues in the post-trial
ancillary proceeding. Except in instances where it is necessary to
refer to the leading case in a given area for purposes of comparison
or context, the citations are limited to the cases decided in 2014 and
early 2015.2

Il. THE Scope AND Purprose OF CRIMINAL FORFEITURE

Purposes

Criminal forfeiture is part of the sentence imposed on the defendant
in a criminal case,* and thus is part of the defendant’'s punishment, but
as the Supreme Court explained last year in Kaley v. United States,®
forfeiture serves many other purposes as well. In addition to punishing
the wrong-doer, forfeiture deters future illegality, lessens the economic
power of criminal enterprises, compensates victims, improves condi-
tions in crime-damaged communities, and supports law enforcement
activities such as police training.®

One of these purposes — criminal forfeiture’s role in compensating
victims — was highlighted by the Fourth Circuit in United States v.
Blackman, which noted that, “The Government’s ability to collect on a
[forfeiture] judgment often far surpasses that of an untutored or
impecunious victim of crime.”” “Realistically,” the court said, “a victim's
hope of getting paid may rest on the Government's superior ability to
collect and liquidate a defendant’s assets” under the forfeiture laws.®
Indeed, the Government’s ability to protect victims under the forfeiture
laws surpasses the Government's ability to do so under the Manda-

Procedure in 2006: A Survey of Developments in the Case Law, 42 Crim. L. Bull. 515
(2006); Stefan D. Cassella, Criminal Forfeiture Procedure: An Analysis of Develop-
ments in the Law Regarding the Inclusion of a Forfeiture Judgment in the Sentence
Imposed in a Criminal Case, 32 Am. J. Crim. L. 55 (2004).

°A complete discussion of each of the issues covered in this article, along with
the citations to the relevant cases, may be found in chapters 15-24 of Stefan D.
Cassella, Asset Forfeiture Law in the United States (2d ed. 2013), Juris Publishing:
New York (hereinafter “AFLUS”).

*Libretti v. U.S., 516 U.S. 29, 39, 116 S. Ct. 356, 133 L. Ed. 2d 271 (1995)
(“criminal forfeiture is an aspect of punishment imposed following conviction of a
substantive criminal offense”). See generally AFLUS, supra note 3, § 15-2.

®Kaley v. U.S., 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014).

® Kaloy-v—t-8—134-5-6t—+000+88--Ed—2d-46-2014). 34 S.CF &
"U.S. v. Blackman, 746 F.3d 137, 143 (4th Cir. 2014),

®Blackman, 746 F.3d at 143. See Kaley, @,{34 S. Ct. at 1094 n.1
(citing statistics on the Government's use of forfei tnds to compensate victims).
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tory Victim Restitution Act and similar provisions that provide for
victim restitution in criminal cases but lack the authority that the court
has under the forfeiture laws to preserve property prior to the
defendant’s conviction.®

Nexus Requirement

One of the limitations on criminal forfeiture is that there must be a
nexus between the property to be forfeited and the offense for which
the defendant is convicted.” That can be a problem for the Govern-
ment if a defendant is convicted of a number of substantive acts but
not an overarching scheme or conspiracy. In United States v. Maye,
for example, the defendant who was acquitted of a drug conspiracy
but convicted of thirty-three substantive counts of writing false
prescriptions was ordered to forfeit only the $10 per prescription that
he received in connection with the thirty-three counts, plus any
facilitating property, but not the money that hq’ derived from a large
number of identical offenses that were né[charged in the indictment."

In contrast, each defendant convicted of a conspiracy is liable for
the proceeds of the conspiracy, even where the property relates to
substantive acts which were not charged or on which the defendant
was acquitted.” And if a fraud case is alleged as a continuing scheme,
the defendant is liable for the full amount derived from the scheme
even if the defendant is convicted of only a few substantive counts.™

°See United States v. Sharaf, 2015 WL 4238784 (D.D.C. 2015) (noting that
Congress provided for the pre-trial restraint of assets for forfeiture but omitted any
such provision for the benefit of victims under the MVRA; declining to restrain untainted
property to preserve it for restitution in the absence of statutory authority).

See generally AFLUS, supra note 3, § 15-3(b).

"U.S. v. Maye, 2014 WL 1671508, at *5 (W.D. N.Y. 2014) (following Capoccia);
See U.S. v. Capoccia, 503 F.3d 103, 110, (2d Cir. 2007) (notwithstanding prefatory
language in the indictment stating that the defendant's acts were part of a larger
scheme, defendant who was convicted of an ITSP offense under section 2314 may
be made to forfeit only the proceeds of the specific acts alleged in the indictment; if
the Government wants to forfeit property involved in other acts that were part of the
scheme (but not alleged because of venue issues) it should have charged a conspiracy
or another offense of which a scheme is an element).

2See U.S. v. Molina-Sanchez, 298 F.RD. 311, 313 (W.D. N.C. 2014) (“property
identified as criminal proceeds of a conspiracy, or as property derived from such
proceeds, may be forfeited criminally from a convicted member of the conspiracy,
even where the property relates to substantive acts which were not charged or on
which the defendant was acquitted”).

¥See U.S. v. Jafari, 85 F. Supp. 3d 679 (W.D. N.Y. 2015) (provider convicted of
health care fraud liable for the gross proceeds of the entire scheme, not merely the
proceeds of the four counts of conviction; defendant liable for proceeds of fraud count
on which he was acquitted if the court finds by preponderance of the evidence that
she committed that offense).
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Property of third parties

Third parties have no opportunity to participate in a criminal case:
they cannot call or cross-examine witnesses, introduce or object to
the introduction of evidence, or testify in their own behalf. Thus, as a
matter of due process, property belonging to third parties cannot be
forfeited in a criminal case. But that does not mean that mean that
criminal forfeiture is limited to property of the defendant. As the court
held in United States v. Molina-Sanchez, if the property was derived
from the offense for which the defendant was convicted, “the fact that
defendant has no legal ownership interest in the . . . property does
not bar criminal forfeiture.”"

It is the nexus of the property to the criminal offense that establishes
its forfeitability, not its ownership; as discussed later, the due process
rights of third parties are protected by allowing such persons to file a
post-conviction petition in the ancillary proceeding, but ownership is-
sues‘sdo not arise in the forfeiture phase of the defendant’s criminal
trial.

Custody of the property

Property need not be in the Government's possession to be forfeited
in a criminal case.” Thus, as the Fifth Circuit held in Haberman v.
United States, while the forfeiture statutes te”provide the Government
with tools to take possession of forfeitable property pending trial, the
Government is not required to have the property in its possession to
obtain a criminal forfeiture order; it is the order of forfeiture itself that
authorizes the Attorney General to take possession.”

lll. Seizure WarranTs—21 U.S.C.A. § 853(F)

One of the tools that the Government may use to take possession
of forfeitable property pending trial is a seizure warrant issued pursu-
ant to 21 U.S.C.A. § 853(f). Under that statute, a seizure warrant may

"U.S. v. Molina-Sanchez, 298 F.RD. 311, 314 (W.D. N.C. 2014). See generally
AFLUS, supra note 3, § 15-3(f).

See U.S. v. Andrews, 530 F.3d 1232, 1236 (10th Cir. 2008) (when the court
determines the forfeitability of the property pursuant to Rule 32.2(b)(1), it does not —
“and indeed may not” — determine the rights of third parties in the property; the
ownership issue is deferred to the ancillary proceeding); De Almeida v. U.S., 459 F.3d
377, 381 (2d Cir. 2006) (criminal forfeiture is not limited to the property of the
defendant; any property involved in the offense of conviction may be forfeited; it is
only to protect the due process rights of third parties that there must be a post-trial
ancillary proceeding; thus, the Government does not have to establish the defendant's
ownership of the property to seize it pending trial or to obtain a preliminary order of
forfeiture, and the third party cannot complain that he was forced to wait for the ancil-
lary proceeding to assert his rights).

®See generally AFLUS, supra note 3, § 17-3.

Y Haberman v. U.S., 590 Fed. Appx. 320 (5th Cir. 2014) (contrasting criminal and
civil forfeiture: in criminal cases).
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be issued based on a showing of probable cause in the same manner
as any other warrant issued in terms of Rule 41 of the Federal Rules
of Criminal Procedure.”™ But Section 853(f) does impose one additional
requirement: the warrant may be issued only if the court finds that a
restraining order would be inadequate to preserve the property for
forfeiture at trial.

This additional requirement, however, only applies when the Govern-
ment seizes property pursuant to Section 853(f) and not when it seizes
property under some other statutory provision. In United States v.
Sigillito, law enforcement agents obtained a warrant under Rule 41(c)
to search for evidence that property was subject to forfeiture, and
then seized property that they found in the course of the search. The
defendant argued that the seizure was improper unless the Govern-
ment could show that a restraining order was inadequate to preserve
the property. But the Eighth Circuit held that the additional require-
ment in Section 853(f) does not apply if the warrant is a search war-
rant governed by Rule 41 and not a seizure warrant.*

Pretrial challenges to a criminal seizure warrant

It is well-established that the claimant in a civil forfeiture case can-
not use Rule 41(g) to recover his property once the Government has
commenced forfeiture proceedings; because the forfeiture statutes
provide the claimant with an adequate remedy at law, his remedy is to
file a claim in the forfeiture case.®

Two new cases make clear that the rule is the same in criminal
forfeiture cases: once the Government commences forfeiture proceed-
ings, a party contesting the forfeiture must follow the procedures in
the applicable criminal forfeiture statute.

In United States v. Stegemann, the district court held that if the
defendant is contesting the probable cause for the seizure of his bank
records, his remedy is a motion to suppress; if he is seeking the
return of the seized ‘money because it"'was not derived from his of-
fense, he must raise that issue in the forfeiture phase of his trial

Bsee generally Kaley v. U.S., 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014) (“Prob-
able cause . . . is not a high bar: It requires only the kind of fair probability on which
reasonable and prudent people, not legal technicians, act”).

'°U.S. v. Sigillito, 759 F.3d 913, 926 (8th Cir. 2014) (Rule 41(c) authorizes
searches for forfeitable property; thus warrant issued to search for evidence of the
underlying crime and for forfeitable property did not have to include a finding that the
requirements of Section 853(f) were satisfied).

2"See. e.g., U.S. (Drug Enforcement Agency) v. One 1987 Jeep Wrangler Auto.
VIN No. 2BCCL8132HBS 12835, 972 F.2d 472, 479 (2d Cir. 1992). See generally
AFLUS, supra note 3, § 3-8.
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pursuaant to Rule 32.2(b)(1)(B), not in a pre-trial motion under Rule
41(g).”

Similarly, in United States v. White the court held that the defendant
could not use Rule 41(g) to object to the forfeiture once the grand jury
returned an indictment listing property in the forfeiture notice pursuant
to Rule 32.2(a).??

Effect of illegal seizure

As in civil forfeiture cases, the illegal seizure of property may have
evidentiary consequences, but it does not immunize the property from
forfeiture.”

Warrantless seizures

Finally, as discussed earlier, although the Government may obtain a
warrant under Section 853(f) to seize property for criminal forfeiture,
property may be forfeited criminally if it was seized in plain view dur-
ing the execution of a search warrant.*

IV. Pretrial Restraint of Assets

Pre-trial restraining orders / substitute assets

In Kaley, Justice Kagan explained that the Government needs pre-
trial restraining orders to prevent defendants from spending or
transferring forfeitable property, including to pay an attorney for legal
services.?® In most circuits, however, the courts hold that the forfeiture
statute, 21 U.S.C.A. § 853(e), authorizes the pretrial restraint only of
directly forfeitable property and not property forfeitable as substitute
assets.” Thus, in United States v. Perkins, the court held that once
the Government acknowledges that it is not seeking the forfeiture of

*1U.8. v. Stegemann, 40 F. Supp. 3d 249 (N.D. N.Y. 2014).
22u.s. v. White, 2014 WL 3898378, at *4 (D. Md. 2014).

*See Baranski v. Fifteen Unknown Agents of Bureau of Alcohol, Tobacco and
Firearms, 401 F.3d 419, 435-36, 2006-FEB-App—0+36F (6th Cir. 2005), reh'g en
banc granted, opinion vacated on other grounds, (Aug. 5, 2005) and on reh’g en banc,
452 F.3d 433, 2006-FEB-App~6225P (6th Cir. 2006) (it is not necessary for the
Government to have seized the property prior to obtaining a criminal forfeiture order;
therefore, an illegal seizure has no effect on a criminal forfeiture); U.S. v. White, 2014
WL 3898378, at *6 (D. Md. 2014) (“the illegal seizure of property does not immunize
that property from forfeiture as long as the Government can sustain the forfeiture
claim with independent evidence”).

*.8. v. White, 2014 WL 3898378 (D. Md. 2014) (noting that property was

seized without a warrant when found in plain view during the execution of a search
warrant, and was held for criminal forfeiture).

BKaley v. U.S., 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014).

2'39,ee, e.g., United States v. Toran, 2015 WL 1968698, at *7 (C.D. lll. 2015) (as-
suming Seventh Circuit would follow the majority rule and denying pre-trial restraint of
portion of property forfeitable only as a substitute asset). See generally AFLUS, supra
note 3, § 17-14.

1332 ® 2015 Thomson Reuters e Criminal Law Bulletin e Vol. 51 No. 6



CRIMINAL FORFEITURE PROCEDURE IN 2015

the property as a directly-forfeitable asset, it cannot continue to
restrain the property prior to obtaining a conviction of the defendant.”

There are some instances, however, when the Government can

restrain substitute assets under another statuteh"lB US.C.A. §1345.
In United States v. Luis, the court issued a restraining order in a health
care fraud case under Section 1345, even though the Government
could not show that the property was traceable to the health care
fraud offense. Unlike Section 853(e), the court noted, Section 1345
authorizes the pre-trial restraint of property traceable to a criminal of-
fense or the value thereof The defendant objected that this deprived
him of his Sixth Amendment right to use untainted funds to retain
counsel of his choice in a related criminal case, but applying the
reasoning in the Supreme Court’s decision in Monsanto,”® the Eleventh
Circuit held that there was no Sixth Amendment violation.?® The
Supreme Court has granted certiorari to determine the constitutional-
ity of that holding next Term.*

Regardless of how the Sixth Amendment issue is ultimately resolved,
Section 1345 provides the Government with a powerful way around
the absence of statutory authority to restrain substitute assets in
criminal forfeiture cases under Section 853(e). The statute applies in
only a limited number of cases, but they include mail, wire and health
care fraud, and all money laundering cases.

Kaley v. United States

Once a post-indictment restraining order is issued, the defendant
has only a limited right to challenge it before trial. The procedure for
doing so was the issue before the Supreme Court in Kaley.

Immediately after obtaining an indictment charging the defendants
with money laundering in that case, the Government obtained an order
restraining a $500,000 certificate of deposit that the defendants
intended to use to retain counsel. The district court found that the
defendants lacked other funds with which to retain counsel, and so
granted their request for a hearing at which they could challenge the

Us. v. Perkins, 994 F. Supp. 2d 272 (E.D. N.Y. 2014) (once the Government
opposed defendant's Rule 32.2(b)(5) motion to retain the jury on the ground that it
was seeking only a money judgment, it had to release any seized property because it
has no authority to detain substitute assets pre-trial).

%1.S. v. Monsanto, 491 U.S. 600, 109 S. Ct. 2657, 105 L. Ed. 2d 512 (1989)
(affirming pre-trial restraint of criminal proceeds with no exemption for attorney’s
fees).

.. v. Luis, 966 F. Supp. 2d 1321 (S.D. Fla. 2013), aff'd, 564 Fed. Appx. 493
(11th Cir. 2014), cert. granted, 135 S. Ct. 2798 (2015) (issuing an order restraining
substitute assets in a health care fraud case under § 1345(a)(2), and holding that the
pre-trial restraint of substitute assets does not violate the Sixth Amendment right to
counsel if the Government establishes probable cause and survives a challenge to the
probable cause at a post-restraint hearing).

%1 uis v. U.S,, 135 S. Ct. 2798 (2015).
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probable cause for the restraining order. The issue in the case was
what the scope of that hearing should be.

At the hearing, the defendants conceded that there was probable
cause to believe that the restrained funds were traceable to the
conduct alleged in the indictment, but they disputed the grand jury’s
finding that that conduct constituted a money laundering offense. In
other words, they were not contesting the property’s forfeitability; they
were contesting the probable cause for the underlying crime. The
district court and the Eleventh Circuit declined allow the defendants to
relitigate the grand jury’s finding of probable cause and the Supreme
Court granted certiorari to resolve the split in the circuits on that
issue.

The issue before the Court was a narrow one: in a case where a
defendant has demonstrated that he has the right to challenge the
probable cause for the pre-trial restraint of his property because he
needs that property to retain counsel, is the defendant limited to chal-
lenging the probable cause to believe that the property is connected
to the alleged offense, or may he also challenge the grand jury’s find-
ing of probable cause to believe that he committed the underlying
crime?

It is critical to understand that there are two parts to the probable
cause determination: 1) there must be probable cause to believe that
the defendant has committed an offense permitting forfeiture, and 2)
there must be probable cause to believe that the property at issue has
the requisite connection to that offense.

In Kaley, the defendants did not contest the second point, and the
Government conceded, as all circuits have held, that if they had
contested it, they would have been allowed to do so. Thus the only is-
sue was the defendants’ right to contest the first point: the probable
cause for the underlying crime, as found by the grand jury in returning
the indictment. That was the issue on which the circuits were split.*

The Court held that there is no right to judicial review of the grand
jury's finding of probable cause regarding the commission of the
underlying crime. Allowing the defendant to seek “a judicial re-
determination of the conclusion the grand jury already reached,” the
Court said, would be contrary to the “fundamental and historic com-
mitment of our criminal justice system” to entrust probable cause find-
ings to grand juries.®

That holding was excellent news for the Government and it reversed
adverse decisions on that issue in the Second and District of Columbia
Circuits. But the opinion also touched on a number of related points
that arise often in criminal forfeiture cases.

YKaley v. U.S, 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014).
2See generally AFLUS, supra note 3, § 17-7.
$Baley v. U.S, 134 S. Ct. 1080, 188 L. Ed. 2d 46 (2014).
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For example, the Court recognized that “there is a strong govern-
mental interest in obtaining full recovery of all forfeitable assets,” reaf-
firmed that the standard for obtaining a restraining order is probable
cause, and held that the court may rely on the grand jury’s finding of
probable cause to issue the restraining order.* And it reaffirmed what
it held twenty-five years ago in Caplin & Drysdale and Monsanto: a
criminal defendant has no Sixth Amendment right to use property
directly traceable to a criminal offense to retain counsel in his criminal
case; such property may be forfeited as part of the defendant’s
sentence, and may be restrained pending trial if there is probable
cause to believe that it will be forfeited in the event the defendant is
convicted.®® As mentioned earlier, whether that rule extends to the
pre-trial restraint of substitute assets is the issue on which the Court
granted certiorari in Luis.

Although it was the scope of the probable cause hearing and not
the defendant’s right to a hearing in the first place that was the issue
in Kaley, the Court nevertheless signaled that defendants may face an
uphill battle when seeking a pre-trial hearing in circumstances where
their Sixth Amendment right to counsel is not implicated. Defendants
have an obvious interest in retaining counsel of their choice, the court
said, but the Government “has a substantial interest in freezing
potentially forfeitable assets without an evidentiary hearing about the
probable cause underlying the criminal charges.”

A “pre-trial mini-trial (or maybe a pre-trial not-so-mini-trial),” the
Court continued, “could consume significant prosecutorial time and
resources,” and could force the Government to choose between
preserving the forfeitable assets and disclosing its case and strategy
“well before the rules of criminal procedure — or principles of due
process — would otherwise require.” “It is small wonder,” the Court
concluded, “that the Government wants to avoid that lose-lose
dilemma.”*

Aside from these comments, the majority opinion in Kaley says
nothing about what triggers the right to a hearing in the first place.

“Kaley v. US, 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014) (just as it is sufficient
to support the issuance of a warrant for the defendant's arrest, the grand jury’s find-
ing of probable cause is sufficient to support the restraint of his property). See U.S. v.
Cosme, 2014 WL 1584026, at *2 (S.D. N.Y. 2014) (citing Kaley; indictment listing the
property subject to forfeiture supplied the probable cause for a pre-trial restraining
order).

%Kaley v. U.S., 134 S. Ct. 1090, 188 L. Ed. 2d 46 (2014), citing Caplin &
Drysdale, Chartered v. U.S.,, 491 U.S. 617, 623-35, 109 S. Ct. 2667, 105 L. Ed. 2d
528 (1989) and U.S. v. Monsanto, 491 U.S. 600, 616, 109 S. Ct. 2657, 106 L. Ed. 2d
512 (1989).

aeKaley, 134 S. Ct, at — (in support of its holding that the defendant has no right
to a judicial redetermination of the grand jury’s finding of probable cause when his
property is restrained pre-trial, the Court explains that the Government should not
have to choose between preserving the property and giving the defendant a “sneak
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Thus, it does not affect the circuits that have adopted the Jones-
Farmer rule, granting a probable cause hearing only if the defendant
shows that he lacks other funds with which to retain counsel.*” But
ironically, there is language on that point that is helpful to the Govern-
ment in the dissent.

Writing for himself and Justices Sotomayor and Breyer, the Chief
Justice argued that allowing the broader challenge to the restraining
order would impact relatively few cases, because hearings in such
cases are not automatic. “To even be entitled to the hearing,” the
Chief Justice said, “defendants must first show a genuine need to use
the assets to retain counsel of choice.”®®

Post-restraint hearings: the Jones-Farmer rule

So what is the status of Jones-Farmer after Kaley? In circuits that
have adopted the rule in full, a post-restraint, pretrial hearing is required
only if the Sixth Amendment is implicated, and only if the defendant
makes a prima facie showing that there is no probable cause for the
forfeiture of the restrained property.® Other courts apply a rule similar to
Jones-Farmer, or cite it with approval.*®

Under the first Jones-Farmer requirement, the defendant has the

preview” of its case and strategy beyond what the criminal rules or due process
requires).

See U.S. v. Jones, 160 F.3d 641, 647 (10th Cir. 1998) (defendant has the
initial burden of showing that he has no funds other than the restrained assets to hire
private counsel or to pay for living expenses, and that there is bona fide reason to
believe the restraining order should not have been entered); U.S. v. Farmer, 274 F.3d
800, 804-05 (4th Cir. 2001) (following Jones; same two-part test applies where
property defendant says he needs to hire counsel in criminal case has been seized or
restrained in related civil forfeiture case). See generally AFLUS, supra note 3, § 17-6.

%Kaley v. U.S, 134 S. Ct. 1090, 1099 n.9, 188 L. Ed. 2d 46 (2014) (Roberts,
C.J., dissenting).

*See Jones, 160 F.3d at 647; Farmer, 274 F.3d at 804-05; U.S. v. White, 2014
WL 3898378, at *3 (D. Md. 2014) (dicta) (“The only significant exception to a pre-trial
restraining order is when the defendant needs access to seized assets to hire counsel
of his choice and can show that the property in question is untainted by the crime al-
leged”; citing Farmer).

Ysee U.S. v. Kielar, 791 F.3d 733 (7th Cir. 2015) (defendant has no right to a
post-restraint hearing unless he demonstrates with reliable evidence that he lacks
other funds with which to retain counsel); U.S. v. Bonventre, 720 F.3d 126, 131 (2d
Cir. 2013) (adopting the first prong of Jones-Farmer but not the second; a defendant
is not entitled to a probable cause hearing unless he shows that his Sixth Amendment
rights are implicated, but he need not make a formal prima facie showing that the
initial probable cause finding was erroneous); United States v. Toran, 2014 WL
6434394, at *2 (C.D. lll. 2014), subsequent determination, 2015 WL 1968698 (C.D. lll.
2015) (under Kaley, defendant retains the right to challenge the probable cause for
the nexus between the property and the offense, but only if he shows that he lacks
other funds with which to retain counsel); U.S. v. Cosme, 2014 WL 1584026, at "5
(S.D. N.Y. 2014), vacated and remanded on other grounds, 796 F.3d 226 (2d Cir.
2015) (following Bonventre; no right to a Monsanto hearing for defendant who fails to
show he lacks other funds).
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burden of showing that he lacks other funds with which to retain
counsel; otherwise his Sixth Amendment rights are not implicated.
Thus, the defendant has to produce sufficient evidence of his available
assets to allow the court to assess their value.*

The second Jones requirement, that there be a prima facie showing
that the Government lacked probable cause for the restraint, protects
against the defendant’s use of the probable cause hearing to gain
pretrial access to the Government's trial witnesses when there is no
reason to believe the pre-trial restraint of his property was in error. On
that issue, the language in Kaley regarding the avoidance of a mini-
trial will likely be helpful to the Government.

In all events, the Federal Rules of Evidence should not apply in a
probable cause hearing, but as the Second Circuit held in United
States v. LaVilla, even if they did apply, the district court may take
steps to protect the Government from the premature disclosure of its
evidence.*

Evidence needed to establish probable cause for restraint

Another recurring question is whether the Government, in establish-
ing probable cause to believe that the restrained funds in a bank ac-
count are subject to forfeiture, must strictly trace the funds to the
underlying offense even as untainted funds are commingled with the
criminal proceeds. The law remains unclear on that point, but the more
recent cases suggest that for probable cause purposes, either strict
~ tracing is not required at all, or the Government may employ the ac-
counting principles described in United States v. Banco Cafetero
Panama,*® such as last in/first out, or first in/last out, to satisfy the
tracing requirement.*

Restraining assets of third parties
The prevailing view is that property held by third parties may be

“1See U.S. v. Fishenko, 2014 WL 4804041 (E.D. N.Y. 2014) (applying Bonventre,
to establish right to a hearing, defendant must provide court with sufficient evidence
of his unrestrained assets to allow it to assess their value).

“2U.S. v. LaVilla, 553 Fed. Appx. 45, 48-49, 93 Fed. R. Evid. Serv. 711 (2d Cir.
2014) (assuming arguendo the Rules of Evidence apply, the district court did not
abuse its discretion in refusing to order the production of documents, witness
interviews, or other evidence on which the agent relied in giving her testimony; district
court was properly cognizant of the need to protect the Government from the unwar-
ranted and premature disclosure of evidence in a criminal pretrial hearing).

“3U.S. v. Banco Cafetero Panama, 797 F.2d 1154, 1160 (2d Cir. 1986).

“See United States v. Toran, 2015 WL 1968698, at *6 (C.D. Ill. 2015) (showing
that property was purchased with funds from a commingled bank account, at least 50
percent of which represented fraud proceeds, is sufficient to establish probable cause
without further tracing); U.S. v. Cosme, 2014 WL 1584026, at *4 (S.D. N.Y. 2014),
vacated and remanded on other grounds, 796 F.3d 226 (2d Cir. 2015) (Government
may rely on Banco Cafetero to establish probable cause for restraint of criminal
proceeds in a commingled bank account).
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restrained to preserve the Government's interest.** For example, in
United States v. 19012 Lake Road, the district court held that the
non-forfeitable interest of the defendant’s wife in his real property did
not prevent the court from entering a pre-trial restraining order. The
wife's interest, the court reasoned, will be protected in the post-
conviction ancillary proceeding.*®

Whether and under what circumstances a third party may have a
right to a post-restraint probable cause hearing is a separate question.
The third party’s situation is not analogous to the defendant’s because
his Sixth Amendment right to counsel cannot be implicated. Accord-
ingly, the Second, Fifth, and Ninth Circuits and some district courts
require the third party to wait until the ancillary proceeding to contest
the forfeiture.” The most recent case on that point is the district
court’s decision in United States v. White.*®

V. ArppLicaTiON OF CAFRA DEADLINES TOo CRIMINAL FORFEITURE

With one exception, the deadlines that Congress enacted for
instituting a forfeiture action in the Civil Asset Forfeiture Reform Act of
2000 (CAFRA), do not apply to criminal forfeiture proceedings. The
exception appears in 18 U.S.C.A. § 983(a)(3), which provides that if
the Government elects to toll the ninety-day deadline for commencing
a judicial forfeiture action by including the claimant’s property in a
criminal indictment, it must obtain criminal process authorizing it to
maintain custody of the property, or it must have the consent of the
defendant. This is a requirement that the Government often,fails to
observe because it is not obvious what purpose it serves mﬁlen the
property is already in the Government's lawful possession.*

In United States v. Cosme, the court held that the Government
violated § 983(a)(3) when it obtained an indictment but did not obtain a
restraining order within ninety days of defendant'’s filing a claim to the
property. The good news for the Government was that while this error
barred the Government from reverting to a civil forfeiture action, it had
no effect on the Government's ability to pursue criminal forfeiture.*

In United States v. Torres, the Government missed the ninety-day
deadline but obtained the defendant's consent on the ninety-first day

*See generally AFLUS, supra note 3, § 17-12.

*U.8. v. 19012 Lake Road, Abingdon, VA, 2014 WL 1682826, at *2 (W.D. Va.
2014).

See generally AFLUS, supra note 3, § 17-13.

“U.S. v. White, 2014 WL 3898378, at *5-6 (D. Md. 2014) (because § 853(n)
adequately protects third party rights, due process does not require court to consider
third party’s Rule 41(g) motion pre-trial).

“See generally AFLUS, supra note 3, § 17-2.

%.S. v. Cosme, 2014 WL 1584026, at *3 (S.D. N.Y. 2014), vacated and
remanded on other grounds, 796 F.3d 226 (2d Cir. 2015).
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to allow Government to retain the property for sixty more days so that
it could decide whether to indict. In that case, the court found no due
process violation and allowed the case to proceed.®’

The Government can generally avoid these problems altogether by
seizing the property in the first instance with a dual-purpose, civil-
criminal seizure warrant so that if it elects to pursue criminal forfeiture
instead of civil forfeiture, it already has the property in its possession
pursuant to criminal process.®

Deadline for commencing administrative forfeiture

Under CAFRA, when the Government seizes property for the
purpose of civil forfeiture, it has sixty days to commence an
administrative forfeiture proceeding.®® As is the case with respect to
the ninety-day deadline for commencing a judicial forfeiture proceed-
ing under Section 983(a)(3), the Government's failure to observe this
deadline — or is decision to by-pass the administrative forfeiture op-
tion altogether — has no effect on its ability to pursue criminal
forfeiture in the event the defendant is convicted.*

VI. INDICTMENT

Rule 32.2(a), Fed. R. Crim. P., provides that there can be no forfeiture
in a criminal case unless there was a forfeiture notice in the
indictment.® A recurring question is whether the defendant can object
to a forfeiture order on the ground that the forfeiture notice that ap-
peared in the indictment referenced the wrong forfeiture statute.

Most times an incorrect statutory citation will be considered harm-
less if the allegation otherwise adequately informs the defendant that
his property will be subject to forfeiture. For example, in United States
v. Davies, the Third Circuit held that an incorrect citation to 18 U.S.C.A.
§ 2253 (the criminal forfeiture statute for child pornography) instead of
to § 2428 (the statute for sex trafficking) in the plea agreement was a

$1U.S. v. Torres, 2015 WL 505596, at *4-5 (D. Neb. 2015).

%25ee U.S. v. Dupree, 781 F. Supp. 2d 115 (ED. N.Y. 2011) (because it obtained
a seizure warrant under both § 981(b) and 853(f), the Government was already in
compliance with § 983(a)(3)(B) when it included the property in an indictment without
commencing a parallel administrative or civil forfeiture proceeding); U.S. v. Wiese,
2012 WL 43369, at *2 (E.D. Mich. 2012) (following Dupree; when the Government
uses a dual-purpose warrant it need not commence a civil forfeiture proceeding but
may decide to pursue criminal forfeiture only).

%35ee 18 U.S.C.A. § 983(a)(1).

%3ee U.S. v. White, 2014 WL 3898378, at *6 (D. Md. 2014) (the deadlines in
§ 983(a) apply only if the Government is pursuing administrative forfeiture; they do not
apply if the Government seizes the property for criminal forfeiture and never com-
mences administrative forfeiture; denying motion for return of property named in
criminal indictment on the ground that the Government failed to commence administra-
tive forfeiture within 60 days of the warrantless seizure).

*®See generally AFLUS, supra note 3, § 16-2.
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“scrivener’s error” that did not negate the defendant’s agreement to
the forfeiture given that he was adequately informed of the forfeiture in
other ways.*

But that is not always true. In United States v. Annabi, the indict-
ment cited the civil forfeiture statute for forfeiting the proceeds of a
fraudulently-obtained loan instead of the criminal statute. Normally that
would make no difference: most civil forfeiture statutes are co-
extensive with their criminal forfeiture counterparts in terms of what
can be forfeited. But in this case, under the civil statute the defendant
was entitled to credit for any loan payments that he made, while under
the criminal statute he was not.

In that situation, the Second Circuit held that the mis-citation was
material, and the Government had to give the defendant credit for the
payments he made on the fraudulently-obtained loan, even though he
was convicted of a criminal offense.”

Itemizing the property

Rule 32.2(a) is a notice provision; its purpose is to inform the
defendant that one of the consequences of his conviction will be the
forfeiture of property. It is not necessary, however, for the specific
property subject to forfeiture to be itemized in the indictment. Rather,
it is sufficient if the indictment tracks the applicable forfeiture statute.
The Government can later provide the defendant with a list of the
specific property that it is seeking to forfeit by way of a bill of
particulars.®®

Motion to dismiss the forfeiture notice

The Government may move to dismiss the forfeiture notice from the
indictment once the property has been forfeited administratively. This
precludes the defendant from have a “second bite at the apple” by
opposing the criminal forfeiture of property that has already been

®us. v. Davies, 601 Fed. Appx. 97 (3d Cir. 2015). See also U.S. v. Silvious, 512
F.3d 364, 369, 33 A.LR. Fed. 2d 733 (7th Cir. 2008) (Government's acknowledged
error in citing section 982(a)(2) instead of sections 981(a)(1)(C) and 2461(c) in a mail
fraud case did not deprive defendant of his right to notice under Rule 32.2(a)); U.S. v.
McManus, 2014 WL 4977504, at *2-3 (E.D. Pa. 2014) (following Silvious;
Government's error in citing the wrong forfeiture statute in the indictment did not
deprive the defendant of fair notice regarding the Government’s intent to seek
forfeiture, nor of his right to have all charges determined by a grand jury).

Sus. v. Annabi, 746 F.3d 83, 86 (2d Cir. 2014), for additional opinion, see, 560
Fed. Appx. 69 (2d Cir. 2014) (forfeiture is limited to what is authorized by the statute
listed in the indictment, even if greater forfeiture would have been authorized by a dif-
ferent statute, where the Government fails to invoke the broader forfeiture provision
prior to or during sentencing; distinguishing Silvious).

®See U.S. v. Harris, 2014 WL 1344277, at *5 (N.D. Ind. 2014), aff'd, 791 F.3d
772 (7th Cir. 2015) (forfeiture notice worded in general terms satisfied Rule 32.2(a)).
See generally AFLUS, supra note 3, § 16-2.
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administratively forfeited to the Government by virtue of the
defendant’s default in the administrative forfeiture proceeding.*®

Vil. GuiLTty PLEAS

In negotiating a guilty plea, the Government will generally insist that
the defendant agree to the forfeiture of property as part of the written
plea agreement. Because the plea agreement is a contract, once the
defendant agrees to forfeit his property in return for some valuable
consideration, he has no right to recover it even if the Government
decides not to proceed with the forfeiture. This may happen, for
example, if the Government determines that the property has little
value, is contaminated, or is subject to liens held by third parties. The
point is that once the plea agreement is signed, what happens to the
property is no longer the defendant’s concern.

This unusual situation arose in United States v. Mendez in which the
court held that the Government's decision not to proceed with the
forfeiture of property notwithstanding the defendant’'s agreement did
not give the defendant the right to complain that the Government
should have paid his property taxes or was responsible for the
property's being sold in a tax sale.®

References to third parties in the plea agreement

Because a plea agreement is a contract between the defendant and
the Government, however, third parties — including corporations —
are not bound by the terms of the agreement unless they voluntarily
make themselves parties to it. Thus, third parties such as the
defendant’s family members or corporations that he controls may be
able to contest the forfeiture in the ancillary proceeding even though
the defendant has agreed to the forfeiture.

The Government learned this the hard way in United States v.
Ribeiro. In that case, the defendant pled guilty and agreed to the
forfeiture of his property, but the Government failed to require him to
have a corporation that he controlled agree to the forfeiture of its
interest as well. Thus, nothing prevented the defendant from transfer-
ring the corporation to his son and daughter who filed claims contest-

95ee U.S. v. Dunn, 723 F.3d 919, 931 (8th Cir. 2013), cert. denied, 134 S. Ct.
945, 187 L. Ed. 2d 811 (2014) (defendant may move to vacate an administrative
forfeiture under Section 983(e) on the ground that the Government's including a
forfeiture notice in his criminal indictment led him to believe he did not have to contest
the administrative forfeiture). Cf. U.S. v. Ceja, 2016 WL 478296, at *3 (S.D. Ga. 2015)
{criminal AUSA’s “redaction” of the forfeiture notice from a criminal indictment during
trial, and his statement that the Government was unlikely to seek forfeiture, did not
vitiate the DEA's administrative forfeiture of the property).

04.S. v. Mendez, 2015 WL 424554 (W.D. La. 2015).
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ing the forfeiture in the ancillary proceeding on the corporation’s
behalf.®*

Waiver of procedural rights

The plea agreement can and should provide that the defendant is
waiving the requirements of Rule 32.2. This saves much post-
conviction litigation between the Government and federal prisoners
who assert that the court or the Government did not follow one or
another of the procedural requirements in the rule. For example, in
United States v. Martinez-Mata, the court held that because the plea
agreement waived the requirements of Rule 32.2, the defendant could
not complain that the Government did not list specific property either
in the indictment or in a bill of particulars.®?

While express waivers are favored, a waiver may also be implicit. In
Davies, the court held that the defendant implicitly waived the notice
provision in Rule 32.2(a) when he agreed to the forfeiture in his plea
agreement and did not object when informed of the forfeiture when he
entered his guilty plea and at sentencing.®®

VIll. FoRrreITuRe PHASE OF THE TRIAL

Government’s motion for order of forfeiture

Unless the defendant is agreeing to the entry of a consent order of
forfeiture, the court must determine, following the return of a guilty
verdict or the acceptance of a guilty plea, whether any property is
subject to forfeiture. Generally, the issue is raised by the Government
in a motion for the entry of a preliminary order of forfeiture.®

Rule 32.2(b)(1) requires that the forfeiture determination take place
as soon as practicable, but there is no deadline for the Government’s
submission of a motion for a forfeiture order. In United States v. Tardon,
the court held that a motion submitted four days before the scheduled
sentencing hearing was timely.*

In the same case, the defendant made the novel but unsuccessful
argument that the Government waived its right to seek forfeiture by
failing to object to a pre-sentence report on the ground that it did not

*us. v. Ribeiro, 2014 WL 5148180 (W.D. Va. 2014) (Government could have
had defendant waive corporations’ right to file claims in the ancillary proceeding as
part of his plea agreement, but because agreement referred only to the defendant’s
interest, the waiver did not preciude defendant from transferring corporations to son
and daughter so they could file on corporations’ behalf).

8201.S. v. Martinez-Mata, 2014 WL 5430992 (E.D. Va. 2014), appeal dismissed,
(4th Circ. 15-6770)(July 20, 2015).

%U.8. v. Davies, 601 Fed. Appx. 97 (3d Cir. 2015).
%See generally AFLUS, supra note 3, § 19-2.
%U.S. v. Tardon, 56 F. Supp. 3d 1309 (S.D. Fla. 2014).
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mention that the Government was seeking forfeiture as part of the
defendant's sentence.®®

Standard of proof

Because forfeiture is part of sentencing, the Government’s burden is
to establish the forfeitability of the property by a preponderance of the
evidence.”” The Supreme Court so held in Libretti v. United States,*
and the rule has remained unchanged despite more recent Supreme
Court cases holding that other aspects of the sentencing process
must be submitted to the jury and determined beyond a reasonable
doubt.®

Many defendants have argued that the more recent decisions
compel a change in the rule. If, as the Supreme Court held in Southern
Union,” any fact that increases the defendant’'s maximum fine must be
submitted to a jury and found beyond a reasonable doubt, it is argued,
why should a fact that determines what property must be forfeited not
be treated in the same way. But the courts thus far have not taken
that view.

The Eighth Circuit's decision in United States v. Sigillito is typical.
Criminal forfeiture, the court said, is unlike a fine because it there is no
statutory maximum that a forfeiture order might exceed. Thus the
rationale in Southern Union and similar cases dating back to Apprendi
v. New Jersey does not apply to forfeiture. Moreover, the Supreme
Court's decision in Libretti will remain binding on the lower courts un-
less and until the Supreme Court itself revisits the issue; that later
Supreme Court decisions have undermined the reasoning in the older
case is not a ground on which a lower court can decline to follow
binding precedent that is directly on point.”

% Tardon, 56 F. Supp. 3d 1309.

See U.S. v. Smith, 770 F.3d 628, 637, 95 Fed. R. Evid. Serv. 1048 (7th Cir.
2014) (“Criminal forfeiture is considered to be punishment and therefore is part of the
sentencing process;” therefore, the Government’s burden at the forfeiture hearing is
preponderance of the evidence, and the rules of evidence do not apply).

%) ibretti v. U.S., 516 U.S. 29, 39, 116 S. Ct. 356, 133 L. Ed. 2d 271 (1995). See
generally AFLUS, supra note 3, § 18-5(d).

%See Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d
435 (2000); Southern Union Co. v. U.S.,, 132 S. Ct. 2344, 183 L. Ed. 2d 318, 74 Env't.
Rep. Cas. (BNA) 1609 (2012); Alleyne v. United States, 133 S. Ct. 2151, 186 L. Ed.
2d 314 (2013).

" Southern Union Company, 132 S. Ct. at 2357.

"U.s. v. Sigillito, 759 F.3d 913, 935-36 (8th Cir. 2014) (collecting cases and
holding that Southern Union does not apply to criminal forfeiture because Libretti
controls, and because forfeiture has no statutory maximum).
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In the past year, many other courts have reached the same
conclusion.” Thus, until the Supreme Court decides to review Libretti,
criminal defendants will not have a constitutional right to insist that
forfeiture issues be submitted to a jury and that the forfeitability of the
property be established beyond a reasonable doubt with admissible
evidence.

The right to a jury under Rule 32.2(b)(5)

While there is no constitutional right to a jury determination of
forfeiture, Rule 32.2(b)(5) does create a limited statutory right to a jury
if one of the parties requests that the jury be retained to determine
the forfeiture after it renders a guilty verdict.” It now appears well-
settled, however, that Rule 32.2(b)(5) only applies when the Govern-
ment is seeking the forfeiture of specific property in connection with
an offense for which the defendant has been convicted. It does not
apply when the Government is seeking a money judgment or when it
is seeking to forfeit substitute assets. In the past year, three more
district courts joined all other courts in reaching that conclusion.™

"See US. v. Simpson, 741 F.3d 539, 560 (5th Cir. 2014), petition for certiorari
filed, 134 S. Ct. 2320, 189 L. Ed. 2d 195 (2014) (because criminal forfeitures are
“indeterminate and open-ended,” there is no statutory maximum that would be
exceeded by any fact-finding by the judge; so Apprendi and Southern Union do not
apply); U.S. v. Espada, 607 Fed. Appx. 89 (2d Cir. 2015) (reaffirming Fruchter and
holding that nothing in Southern Union requires a different result because it dealt with
criminal fines and not forfeiture); U.S. v. Perkins, 294 F. Supp. 2d 272 (ED. N.Y. 2014)
(following appellate cases holding that Southern Union doesn’t overrule Rule 32.2(b)(5)
because Libretti is binding on the lower courts, and that forfeiture has no statutory
maximum); U.S. v. McManus, 2014 WL 4977504, at *4 (E.D. Pa. 2014) (until and un-
less the Supreme Court overrules Libretti, there is no constitutional requirement that
the amount of the money judgment in a criminal case be determined beyond a reason-
able doubt by a jury); U.S. v. Carpenter, 2014 WL 2178020 (D. Mass. 2014) (rejecting
argument that because criminal forfeiture is essentially a mandatory minimum
sentence, it must be determined by the jury).

"See generally AFLUS, supra note 3, § 18-4.

™See U.S. v. Reese, 36 F. Supp. 3d 354, 361 (S.D. N.Y. 2014), affd in part, 603
Fed. Appx. 63 (2d Cir. 2015) (because Rule 32.2(b)(5) applies only when the Govern-
ment is seeking specific assets and not when it is seeking only a money judgment,
there was no error in failing to ask the defendant if he wanted the jury retained, and
no reascn to have given the jury a copy of the indictment that contained the forfeiture
notice); U.S. v. Perkins, 994 F. Supp. 2d 272 (E.D. N.Y. 2014) (Rule 32.2(b}(5) makes
it clear that the right to a jury applies only when the Government is seeking forfeiture
of specific assets); U.S. v. Jameel, 2014 WL 5317860, at *3 (E.D. Va. 2014), aff'd,
2015 WL 5829877 (4th Cir. 2015) (denying request for a jury where the Government
is seeking only a money judgment).
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Moreover, at least one court has held that the defendant has no
right to insist that the Government forfeit specific assets instead of
seeking a money judgment so that he can assert his right to a jury.”

Finally, in United States v. Ponzo, a district court held that if the
Government is seeking both a money judgment and specific assets, it
is proper to have the jury determine the forfeiture of the specific as-
sets first, and have the court determine the amount of the money
judgment later in a separate hearing.™

Evidence

In United States v. Smith, the Seventh Circuit held that because the
rules of evidence do not apply in the forfeiture phase of the trial, the
Government could use statements that the defendant made in plea
negotiations to establish the forfeitability of the property.” Moreover,
the panel also held that because the proffer letter advising the
defendant that the Government would not use the information that he
provided in a proffer session against him only referred to the use of
his statements in the case-in-chief, the Government was permitted to
use his proffered statements to establish forfeitability in the forfeiture
phase of the trial as well.”®

Right to a hearing

If the defendant opposes the forfeiture, he has a right to a hearing,
even if he has waived his right to a jury, or even if the right to a jury
doesn’t apply. In United States v. Reese, the court entered a money
judgment without giving him a chance to object to the calculation of
the amount to be forfeited, so the judgment had to be vacated, and a
hearing granted, before the order could be reimposed.”™

Determining ownership
Rule 32.2(b)(2) expressly provides that the determination of the
ownership of the property is not part of the forfeiture phase of the

SSee Christie v. U.S, 2014 WL 2158432, at *9-10 (S.D. N.Y. 2014) (Govern-
ment has the discretion to choose between seeking a money judgment and specific
assets, and defendant has no right to object on the ground that by seeking a money
judgment, the Government deprived him of his right to a jury under Rule 32.2(b)(5)).

®Us. v. Ponzo, 2014 WL 3893790, at *2 (D. Mass. 2014) (court submits the
forfeiture of specific assets to the jury, at defendant’s request, but overrules
defendant's objection that the amount of the money judgment be determined by the
jury as well).

"U.S. v. Smith, 770 F.3d 628, 95 Fed. R. Evid. Serv. 1048 (7th Cir. 2014)
{because the rules of evidence do not apply in the forfeiture hearing, the Government
is not precluded by Rule 410 from using a statement made by the defendant in plea
negotiations to establish forfeitability). See generally AFLUS, supra note 3, § 18-5(a).

7BSmith, 770 F.3d 628 (proffer letter does not preclude use of proffered state-
ment in forfeiture hearing where the letter precludes use only in the case-in-chief).

™1).S. v. Reese, 36 F. Supp. 3d 354, 361 (S.D. N.Y. 2014), affd in part, 603 Fed.
Appx. 63 (2d Cir. 2015).
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defendant’s trial, but rather is deferred to the ancillary proceeding.*
The point is that the forfeiture phase is concerned only with whether
the Government is able to establish the forfeitability of the property by
showing by a preponderance of the evidence that it has the required
nexus to the offense for which the defendant has been convicted.
Who owns the property becomes relevant only if a third party files a
claim in the ancillary proceeding asserting that the property belongs to
him.

Accordingly, the defendant cannot object to the forfeiture on the
ground that the property belongs to a third party. As the district court
said in United States v. Rivers, “any objection [the defendant] may
have on the basis that a third party holds an interest in forfeitable
property is not his objection to make.”!

Tracing Analysis

The courts are divided with respect to the degree of tracing required
to forfeit an asset derived from commingled funds. Some courts hold
that it is impossible for the Government to trace criminal proceeds
through a commingled account, and thus can only obtain a money
judgment and seek to satisfy it by forfeiting substitute assets.®?

But in Smith, the Sixth Circuit held that if an asset is derived from a
bank account into which criminal proceeds greatly exceeding the
value of the asset were deposited, the district court may infer that the
asset is traceable to the criminal offense.®

IX. MONEY JUDGMENTS

Authority to enter a money judgment

Ten years ago, it was uncertain that a court had the statutory
authority to enter a forfeiture order in the form of a personal money
judgment if the property subject to forfeiture could not be found or

$5ee generally AFLUS, supra note 3, § 18-6.

$1U.S. v. Rivers, 60 F. Supp. 3d 1262, 1265 (M.D. Fla. 2014). But see U.S. v.
Moreno, 2015 WL 4100070 (9th Cir. 2015) (defendant in a community property state
has standing to object to the criminal forfeiture of his wife's property because he
necessarily also has a marital interest in that property).

®See U.S. v. Voigt, 89 F.3d 1050, 96-2 U.S. Tax Cas. (CCH) P 50633, 78 AF.T.
R.2d 96-5577 (3d Cir. 1996) (Government cannot satisfy its tracing burden where
criminal proceeds have been commingled with legitimate funds in a bank account; it's
remedy is to obtain a money judgment and forfeit substitute assets); U.S. v. Louthian,
2013 WL 594232 (W.D. Va. 2013), order amended, 2013 WL 3007174 (W.D. Va.
2018), aff'd, 756 F.3d 295 (4th Cir. 2014), petition for certiorari filed, 135 S. Ct. 421,
190 L. Ed. 2d 293 (2014) and aff'd, 756 F.3d 295 {4th Cir. 2014) (following Voigt and
refusing to enter forfeiture order against specific assets purchased with commingled
funds; accounting principles approved in Banco Cafetero do not satisfy the
Government's tracing burden of proof by a preponderance of the evidence).

83().S. v. Smith, 749 F.3d 465, 488-89, 94 Fed. R. Evid. Serv. 256 (6th Cir.
2014).
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was otherwise unavailable. But it is now well-established that criminal
forfeiture is not limited to the amount of money still in the defendant’s
possession at the time he is sentenced, or by the availability of
substitute assets.’* As the Fourth Circuit said in United States v.
Blackman, “To conclude otherwise would enable wrongdoers to avoid
forfeiture merely by spending their illegitimate gains prior to
sentencing.”®

In United States v. Encinares, a district court suggested that rather
than seeking to hold every defendant liable for the forfeiture of 100%
of the proceeds of the crime, the Government might want to negotiate
a realistic money judgment based on defendant’s ability to pay. But
there is no requirement that the Government do so. The Government,
the court said, “may be unwilling to discount the possibility that a
defendant may strike it rich someday.”®®

Application of § 853(p) to money judgments

When the Government seeks the forfeiture of substitute assets, it
must show that the requirements of 21 U.S.C.A. § 853(p) are satisfied.
For example, it must show that the directly-forfeitable property is
unavailable due to an act or omission of the defendant.

The requirements in Section 853(p), however, do not apply when
the Government is seeking only a money judgment.®’

Enforcement of money judgment

It is common for a forfeiture order to include both a list of specific
assets that were derived from the defendant’s offense and a money
judgment for the entire amount of the proceeds of that offense. When
the Government seeks to enforce the money judgment in that situa-

#See generally AFLUS, supra note 3, § 19-4(c).

®us. v. Blackman, 746 F.3d 137, 143 (4th Cir. 2014) (forfeiture is mandatory
even if the defendant lacks the present ability to satisfy the judgment; collecting cases
and following all other circuits). See also U.S. v. Darji, 609 Fed. Appx. 320 (6th Cir.
2015) {following Hampton; “a defendant’s ability to pay is not relevant in the forfeiture
analysis™); U.S. v. Tardon, 56 F. Supp. 3d 1309 (S.D. Fla. 2014) (Government is
entitled to a money judgment equal to the amount invclved in the money laundering
offense) (collecting cases); U.S. v. Ponzo, 2014 WL 3893790, at *5 (D. Mass. 2014)
(court orders defendant to pay money judgment with credit for the value of the
specific assets found to be forfeitable by the jury); U.S. v. Jafari, 856 F. Supp. 3d 679
(W.D. N.Y. 2015) (defendant’s lack of financial resources and inability to pay are ir-
relevant in determining liability for money judgment).

% nited States v. Encinares, 2015 WL 507530, at *3 (N.D. lll. 2015).

®71.S. v. Newman, 659 F.3d 1235, 1242-43 (9th Cir. 2011) (when seeking only a
money judgment, the Government does not have to show that the requirements for
forfeiting substitute assets in § 853(p) or Rule 32.2(¢) are satisfied). But see Us. v
Jameel, 2014 WL 5317860, at *2 (E.D. Va. 2014), aff'd, 2015 WL 5829877 (4th Cir.
2015) (holding that the Government does not have to satisfy the requirements of Sec-
tion 853(p) to obtain a money judgment, but nevertheless requiring Government to
show the directly forfeitable property was unavailable).
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tion, it must give the defendant credit for the value of the specific as-
sets at the time they were liquidated.®®

X. PreLIMINARY ORDER OF FORFEITURE

Rule 32.2(b)(2)(C) provides that if the court cannot identify all of the
specific property subject to forfeiture, or calculate the amount of the
money judgment, before sentencing, it may enter an order that
describes the property in general terms. In this way, the court is able
to comply with the requirement that the forfeiture order be entered at
sentencing even though the specifics of the order will have to entered
at a later date.*®

When the Government is ready to have the court amend the order
to include those specifics — viz., a list of specific assets to be forfeited
and/or the amount of the money judgment — it need only file a motion
in terms of Rule 32.2(e).*

XI. ORDER OF FORFEITURE/ SENTENCING

Forfeiture is mandatory

A number of new cases discuss the mandatory nature of criminal
forfeiture.”" In Blackman, for example, the defendant was convicted of
serving as the fence for a ring of armed robbers. He was sentenced to
ten years in prison and ordered to pay $136,600 in restitution to the
robbery victims, but the district court denied the Government’s motion
for an order of forfeiture in the same amount on the ground that
defendant lacked the assets necessary to satisfy a forfeiture judgment.
The Government appealed and the Fourth Circuit reversed.

The plain text of the forfeiture statute, the panel said, “indicates that
forfeiture is not a discretionary element of sentencing.” To the
contrary, forfeiture is mandatory even when restitution is also imposed,
and even if the defendant appears to have no present ability to satisfy
the order. To the extent that the district court thought that it had

Bu.s. v. Ponzo, 2014 WL 3893790, at "5 (D. Mass. 2014) (court orders
defendant to pay money judgment with credit for the value of the specific assets
found to be forfeitable by the jury). Cf. Robers v. U.S,, 134 S. Ct. 1854, 1858-59, 188
L. Ed. 2d 885 (2014) (if defendant returns the property that secured a fraudulently-
obtained loan to the victim-lender, the amount credited toward the restitution obliga-~
tion is the amount the victim got when it liquidated the property, not its value on the
date of the transfer of title).

%See generally AFLUS, supra note 3, § 19-2(b).

®see U.S. v. Abrahams, 2014 WL 2532473 (D. Md. 2014) (noting that court is-
sued consent order in general terms per Rule 32.2(b)(2)(C), and is amending it to
include a calculation of the money judgment).

Msee generally AFLUS, supra note 3, § 20-2.
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discretion not to impose a forfeiture order, the panel concluded, “[lits
reasoning was in error.”®

As mentioned earlier, the panel went on to explain that it makes no
difference that the defendant lacks the present ability to satisfy the
forfeiture order. “Forfeiture is calculated on the basis of the total
proceeds of a crime, not the percentage of those proceeds remaining
in the defendant’s possession at the time of the sentencing hearing,”
the court said. Accordingly, the district court must order the defendant
to forfeit the proceeds of his crime whether he has retained those
proceeds or not.*®

Forfeiture is also mandatory even if a third party has an interest in
the property. In United States v. Dorman, for example, the court held
that the forfeiture of the defendant’s interest in real property was
mandatory even though his mother had a jointly-held interest under
state law.* The third party's interest will be addressed in the ancillary
proceeding.

Rules 32.2(b)(1), (2) and (4)

Rule 32.2(b)(4)(B) requires that the court include the forfeiture in the
oral announcement of the sentence or otherwise ensure that the
defendant is aware of the forfeiture at sentencing. Because of the lat-
ter provision, the courts are not finding reversible error when the
judge forgets to mention the forfeiture at sentencing so long as the

92).8. v. Blackman, 746 F.3d 137, 143 (4th Cir. 2014) (§ 2461(c) makes criminal
forfeiture mandatory in all cases; “The word ‘shall’ does not convey discretion . . .
The plain text of the statute thus indicates that forfeiture is not a discretionary ele-
ment of sentencing . . . Insofar as the district court believed that it could withhold
forfeiture on the basis of equitable considerations, its reasoning was in error.”).

%3 Blackman, 746 F.3d at 143. See also U.S. v. Louthian, 756 F.3d 295, 306-07
(4th Cir. 2014), petition for certiorari filed, 135 S. Ct. 421, 190 L. Ed. 2d 293 (2014) (if
the Government follows the procedures in Rule 32.2 and establishes the forfeitability
of the property, the forfeiture is mandatory despite the defendant's preference for civil
forfeiture); U.S. v. Smith, 749 F.3d 465, 488, 94 Fed. R. Evid. Serv. 256 (6th Cir.
2014) (“Criminal forfeiture judgments are mandatory for mail fraud convictions”); U.S.
v. Depue, 585 Fed. Appx. 388, 389 (9th Cir. 2014) (“Because the Government included
notice of forfeiture in its criminal information, entry of a forfeiture judgment against
[Defendant] is mandatory pursuant to 28 U.S.C.A. § 2461(c), and the district court
erred in refusing to enter such judgment at the Government's request”); U.S. v.
Tardon, 56 F. Supp. 3d 1309 (S.D. Fla. 2014) (§ 982(a)(1) makes criminal forfeiture
mandatory in money laundering cases); U.S. v. Jafari, 85 F. Supp. 3d 679 (W.D. N.Y.
2015) (criminal forfeiture is mandatory; “a procedurally proper request for forfeiture
must be granted”); U.S. v. White, 2014 WL 3898378, at *3 (D. Md. 2014) (criminal
forfeiture is mandatory; “a court does not have discretion in this area”).

%U.S. v. Dorman, 38 F. Supp. 3d 1328 (M.D. Fla. 2014), aff'd, 603 Fed. Appx.
844 (11th Cir. 2015) (partial forfeiture of the defendant’s interest in property used to
commit a drug offense is mandatory, even if the property is jointly-held with an in-
nocent third party).
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defendant was “otherwise aware” of that the Government was seek-
ing forfeiture.®®

For example, in United States v. Esquenazi, the Eleventh Circuit held
that the court’s failure to include the forfeiture in the oral announce-
ment of the sentence did not violate Rule 32.2(b)(4) where defense
counsel's objection to the amount of the forfeiture indicated that
defengant was “otherwise aware” that there would be a forfeiture
order.

Similarly, in United States v. Cano, the same court held that a
defendant who signed a consent order of forfeiture was “otherwise
aware” of the forfeiture at sentencing, even though the court failed to
include it in the oral announcement.”

The courts are likewise loathe to hand the defendant a windfall
when the judge fails to comply with other aspects of Rule 32.2(b),
such as the requirement that the preliminary order of forfeiture be
entered in advance of sentencing. In such cases there is reversible er-
ror only if the result would have been different if the court had complied
with the rule.®®

Finally, the oral announcement of the sentence figured in one other
appellate case of note. In United States v. Joseph, the defendant
argued that when the oral announcement of the sentence differs from
the judgment, the oral announcement controls; accordingly, if the court
orally agrees to offset its restitution order by the amount forfeited, but
omits that provision from the written judgment, it is the oral announce-
ment that controls. But the court held that that rule does not apply
when%the oral announcement is contrary to law, as it was in that
case.

®See generally AFLUS, supra note 3, § 20-3(b).

®u.s. v. Esquenazi, 752 F.3d 912, 939, Fed. Sec. L. Rep. (CCH) P 97966 (11th
Cir. 2014).

*7U.S. v. Cano, 558 Fed. Appx. 936, 939-940 (11th Cir. 2014), cert. denied, 135
S. Ct. 387, 190 L. Ed. 2d 273 (2014). See also U.S. v. Gomez, 548 Fed. Appx. 221,
227 (5th Cir. 2013), cert. denied, 134 S, Ct. 1208, 188 L. Ed. 2d 936 (2014) (the rule
is worded in the alternative: court must make the forfeiture part of the oral announce-
ment or otherwise ensure the defendant is aware of the forfeiture; asking the
defendant if he objected to the entry of a forfeiture order satisfied the second
alternative).

%see U.S. v. Mandell, 7562 F.3d 544, 553-54, 94 Fed. R. Evid. Serv. 713 (2d Cir.
2014), cert. denied, 135 S. Ct. 1402, 191 L. Ed. 2d 373 (2015) (absent defendant’s
objection or showing that the outcome would have been different if the court had
complied with the rule, the trial judge’s failure to issue a preliminary order of forfeiture
in advance of sentencing per Rule 32.2(b)(2)(B) is not reversible error).

%U.S. v. Joseph, 743 F.3d 1350, 1353, 113 AF.T.R.2d 2014-979 (11th Cir.,
2014) (where judge's oral announcement gave defendant offset against restitution
order to reflect amount forfeited, and written judgment did not, oral announcement
was contrary to law and did not control).
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Including the forfeiture in the judgment

Rule 32.2(b) also provides that the order of forfeiture must be
included in the judgment and commitment order.' Most courts have
treated the trial court’s failure to observe that rule as a clerical error,
but prior to the 2009 amendment to the Rule, the Eleventh Circuit
considered the omission a substantive defect that rendered the
forfeiture order void.""

In Cano, however, the Eleventh Circuit agreed that amended Rule
32.2(b)(4)(B) overrules the court's pre-2009 decision and held that the
judgment could be corrected pursuant to Rule 36.™

Jurisdiction to enter a forfeiture order

Some states require their state and local law enforcement agencies
to comply with certain procedures — such as obtaining a “turnover
order” — before they can transfer property to a federal law enforce-
ment agency for forfeiture under federal law. Some claimants have
argued that the State’s failure to comply with those requirements
renders any subsequent federal forfeiture proceeding invalid. But lack
of compliance with state law or federal policy on adopting state
seizures has no effect on the authority of a federal court to order the
forfeiture of property as part of a defendant’'s criminal sentence.

In United States v. Caruthers, for example, the defendant argued
that no state court had issued a turnover order as required by state
law. The panel acknowledged that under the concurrent jurisdiction
doctrine, a turnover order may be necessary to allow a federal court
to assert in rem jurisdiction over seized property, but such an order is
not necessary to allow a federal court to assert in personam jurisdic-
tion in a criminal case. Because only in personam jurisdiction is
involved in a criminal forfeiture case, the-pane concluded, the lack of a
turnover order was irrelevant.'” e

Amendments to the order of forfeiture

Rule 32.2(e) permits the Government to ask the court at any time to
amend the order of forfeiture to include newly-discovered property. In
United States v. Haberman, the indictment listed some specific assets
that were forfeited and credited toward a $20 million money judgment,
but the government later found an additional asset that had not been
listed in the indictment.

1%see generally AFLUS, supra note 3, § 20-3(c).

'S v. Pease, 331 F.3d 809 (11th Cir. 2003).
%2 nited States v. Cano, 558 Fed. App'x at 940-41.

193)S. v. Caruthers, 765 F.3d 843, 845 (8th Cir. 2014), cert. denied, 135 S. Ct.
1569, 191 L. Ed. 2d 653 (2015).
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The court held that the additional asset could be forfeited pursuant
to Rule 32.2(e) because the indictment prefaced the list of assets with
the phrase “including by not limited to.”'*

Xll. JOINT AND SEVERAL LIABILITY

Liability for the amount subject to forfeiture:

All defendants are liable to forfeit the amount subject to forfeiture
whether a given defendant personally obtained any of the forfeitable
property for himself or not." Thus, the general rule is that defendants
in conspiracy cases are jointly and several liable because “the
proceeds of a conspiracy are a debt owed by each of the
conspirators.”'®

This rule was applied in an unusual way in two cases in which the
proceeds of the crime were bribe payments that one conspirator paid
to another. Because both defendants were liable to forfeit the
proceeds of the conspiracy, and because the bribe payments were
the proceeds, the defendant who paid the bribe was subject to the
same forfeiture liability as the defendant who received it.'”

Apportioning the forfeiture among the defendants

Notwithstanding joint and several liability, defendants in the same
case may be ordered to forfeit different amounts of money based on
their roles in the offense and whether they chose to cooperate with
the Government.'® Thus in United States v. Guillen-Cervantes, the
Ninth Circuit held that a defendant has no right to insist that her co-
defendants be ordered to pay money judgments so that she could
seek contributions from them.'®

Finally, joint and several liability extends to property traceable to the

"% Haberman v. U.S., 2014 WL 717200, at *2 (N.D. Tex. 2014), appeal dismissed,
594 Fed. Appx. 264 (5th Cir. 2015). But see U.S. v. Dong Dang Huynh, 595 Fed.
Appx. 336 (5th Cir. 2014), cert. denied, 2015 WL 3792616 (U.S. 2015) (noting in
dicta that Rule 32.2(e)'s requirement that the property be newly discovered or a
substitute asset apparently forecloses amendments that would add directly-forfeitable
property of which the Government was aware at the time the forfeiture order was

entered).

%See generally AFLUS, supra note 3, § 19-5.

%See U.S. v. McManus, 2014 WL 4977504, at *5 (E.D. Pa. 2014).

See US. v. Wong, 2014 WL 6976080, at *1 (C.D. Cal. 2014) (the amount of
money that one co-conspirator pays to another co-conspirator to receive some illegal
benefit is “proceeds” of the conspiracy; and because all co-conspirators are jointly
and severally liable, the payor may be ordered to forfeit the amount that he paid);
United States v. Encinares, 2015 WL 507530, at *2 (N.D. lll. 2015) (same).

%508 U.S. v. Lyons, 740 F.3d 702, 733 (1st Cir. 2014), cert. denied, 134 S. Ct.
2743, 189 L. Ed. 2d 777 (2014).

.. v. Guillen-Cervantes, 748 F.3d 870, 873-74 (9th Cir. 2014). But see U.S.
v. Mandell, 752 F.3d 544, 553-54, 94 Fed. R. Evid. Serv. 713 (2d Cir. 2014), cert.
denied, 135 S. Ct. 1402, 191 L. Ed. 2d 373 (2015) (affirming forfeiture order directing
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proceeds of the offense. So in United States v. Molina-Sanchez, a
district court held that if the defendant is liable for the forfeiture of
proceeds of the conspiracy, including proceeds he did not personally
obtain, he is also liable for the forfeiture of real property purchased by
a co-conspirator with proceeds the defendant did not personally
obtain."®

Credit for amounts forfeited by others

Each defendant is entitled to credit for the amount forfeited by his
or her codefendants if they have been found jointly and severally liable
for the forfeiture of the same property. In United States v. Swenson,
the district court held that this meant a defendant should receive
credit against the amount of substitute property he was required to
forfeit — reflecting the amount forfeited by co-defendant — instead of
credit against the money judgment he was required to pay.'

XIll. SussTITUTE ASSETS

Procedure for obtaining substitute-assets
When the Government :@ﬁ forfeiture of a substitute asset,

it has the burden of showing-that the value of the asset does not
exceed the value of the directly forfeitable property or the amount of
the money judgment that the asset is intended to satisfy.' The “value”
of the substitute asset, however, is not necessarily its appraised
value, but the amount the Government will realize after deducting the
costs of maintaining and selling the property.'

As mentioned earlier, Rule 32.2(e) is the vehicle for moving to forfeit
substitute assets.™*

defendants to forfeit different amounts, but joint and several liability means that the
defendant forfeiting the larger amount is entitled to credit for the amount recovered
from the others).

"9 S. v. Molina-Sanchez, 298 F.RD. 311, 313-14 (W.D. N.C. 2014).
s, v. Swenson, 2014 WL 3748301, at *10 (D. Idaho 2014).

"25ee U.S. v. McCrea, 2014 WL 123172 (W.D. Va. 2014) (explaining that the
term “money judgment” is simply shorthand for the proceeds of defendant's crime,
and that therefore § 853(p), which authorizes the forfeiture of substitute assets in
place of other “property” allows the forfeiture of any property of the defendant to
satisfy a money judgment); U.S. v. McCrea, 2014 WL 123172, at *3 (W.D. Va. 2014)
(if sale of defendant's residence yields more than is needed to satisfy the money
judgment, defendant will be paid the excess).

"See U.S. v. Sperrazza, 2014 WL 5310545, at *3 (M.D. Ga. 2014), judgment
aff'd, 2015-2 U.S. Tax Cas. (CCH) P 50437, 116 AF.T.R.2d 2015-5650, 2015 WL
4880966 (11th Cir. 2015).

Msee U.S. v. Sheth, 759 F.3d 711, 716-17 (7th Cir. 2014) (rejecting the
Government's argument that it properly invoked the Mandatory Victims Restitution Act
procedures as the means of recovering assets for forfeiture; it must use Rule 32.2(e)).
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