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The principal money laundering statutes are 18 U.S.C. §§ 1956 and 1957. Section 1956 consists of
three provisions dealing with domestic money laundering, international money laundering, and undercover
"sting" cases, respectively. See 18 U.S.C. §§ 1956(a)(1), (a)(2), and (a)(3). Section 1957 makes it an
offense simply to conduct any monetary transaction in criminal proceeds involving more than $10,000.
This article will focus first on the elements of the domestic money laundering statute, § 1956(a)(1), and
then will point out the similarities and differences between this statute and the other three.
Section 1956(a)(1)

A domestic money laundering offense under Section 1956(a)(1) is committed if the defendant:

1. Knowing that certain property represents the proceeds of some form of unlawful activity; and

2. Intending to

a. promote the carrying on of the specified unlawful activity, or

b. engage in conduct that violates 26 U.S.C. §§7201 or 7206, or
c. conceal or disguise the nature, location, source, ownership, or control of the proceeds of the
specified unlawful activity, or
d. avoid a transaction reporting requirement;
3. Uses the property, which is in fact the proceeds of a specified unlawful activity (SUA);

4. To conduct or attempt to conduct a financial transaction affecting interstate commerce.



The actus reus of the crime is the financial transaction. The remaining elements are mental states
(knowledge and intent) or factual predicates (the property must be SUA proceeds; the transaction must
affect interstate commerce) that must be present at the time of the financial transaction. Thus, in any money
laundering case, it is best for the prosecutor to focus first on which financial transaction will serve as the
basis for the money laundering.

Financial transaction

The terms "transaction" and "financial transaction" are defined in § 1956(c)(3) and (4). In short,
virtually anything that can be done with money is a financial transaction -- whether it involves a financial
institution, another kind of business, or even private individuals. Thus, the simple transfer of cash from one
person to another may constitute a money laundering offense. See United States v. Otis, 127 F.3d 829 (9th
Cir. 1997) (drug dealer's delivery of cash to a money launderer is a financial transaction). Other examples
abound in the case law. See United States v. Herron, 97 F.3d 234, 237 (8" Cir. 1996) (wire transfer
through Western Union is a financial transaction); United States v. Rounsavall, 115 F.3d 561 (8th Cir.
1997) (writing check to purchase cashiers checks is financial transaction); United States v. Brown, 31 F.3d
484, 489 n.4 (7th Cir. 1994) (processing credit card charges involves "payment, transfer, or delivery by,

through or to a financial institution").

Note that the transaction does not need to involve money or other monetary instruments. Simply
transferring title to certain kinds of property, such as land or vehicles, falls within the statutory definition of
a financial transaction. See United States v. Hall, 434 F.3d 42, 52 (1st Cir. 2006) (recording a mortgage is
a financial transaction); United States v. Carrell, 252 F.3d 1193, 1207 n.14 (11th Cir. 2001) (transfer of
title to real property is a financial transaction under section 1956(c)(4)); United States v. Westbrook, 119
F.3d 1176 (5th Cir. 1997) (purchase of a vehicle is a financial transaction because it involves transfer of

title); 18 U.S.C. § 1956(c)(4)(A)iii).



The only serious limitation in the case law is that the simple transportation of cash from point A to
point B by a single individual may not be a financial transaction. There has to be a transfer or disposition
of the cash between two people. See United States v. Puig-Infante, 19 F.3d 929 (5th Cir. 1994)
(transporting drug proceeds from Florida to Texas was not a "transaction" absent evidence of disposition
once cash arrived at a destination). But see United States v. Elso, 422 F.3d 1305, 1310 n.7 (11th Cir.
2005) (defendant who retrieves third party’s money from third party’s house, puts it in his car, and drives

away conducts a “transaction”).

This limitation aside, finding a financial transaction that will satisfy the statutory definition is generally
not difficult for the prosecutor. Indeed, the typical crime, conducted for profit, will involve a whole series
of financial transactions. The issue for the prosecutor, therefore, is choosing which financial transaction to

use as the basis for the criminal charge.

This choice is critical for many reasons. First, most courts hold that each financial transaction is a
separate offense. Because the unit of prosecution is the financial transaction, and because charging multiple
transactions as a continuing course of conduct in a single count is duplicitous, the prosecutor is forced to
choose one financial transaction for each count in the indictment. See United States v. Prescott, 42 F.3d
1165, 1166 (8th Cir. 1994) (charging multiple financial transactions as a continuing course of conduct in a
single count is duplicitous); United States v. Huber, 2002 WL 257851, at *1 (D.N.D. 2002) (Congress
intended each financial transaction to constitute a separate offense; “thus, there is no doubt that the
Government must charge a specific financial transaction for each substantive money laundering count”;
citing legislative history). But see United States v. Moloney, 287 F.3d 236, 241 (2d Cir. 2002) (“a single
money laundering count can encompass multiple acts provided that each act is part of a unified scheme”);
United States v. Gordon, 990 F. Supp. 171 (E.D.N.Y. 1998) (single money laundering count charging

multiple financial transactions not duplicitous where all transactions were part of single continuous



scheme).

Moreover, the choice of the financial transaction fixes the time at which the other elements apply. That
is, the defendant must have the requisite knowledge and intent, and the property must represent SUA
proceeds, at the time the financial transaction takes place. See United States v. Hughes, 230 F.3d 815,
820-21 (5th Cir. 2000) (defendant must know money was criminal proceeds at the time he conducts the
money laundering transaction); United States v. Puig-Infante, 19 F.3d 929, 938-39 (5th Cir. 1994) (drug
deal is not a money laundering offense because money exchanged for drugs is not proceeds at the time the

financial transaction takes place).

The financial transaction also determines venue, see United States v. Cabrales, 524 U.S. 1 (1998)
(venue for money laundering lies where the financial transaction occurred), and it determines the timing of
the money laundering offense for statute of limitations purposes. See United States v. Blackwell, 954 F.
Supp. 944, 956 (D.N.J. 1997) (statute of limitations begins to run when the financial transaction is
initiated), following United States v. Li, 55 F.3d 325, 330 (7th Cir. 1995). Finally, the choice of the
financial transaction determines what property is going to be subject to forfeiture. See 18 U.S.C. §§ 981

and 982 (only property "involved in" the financial transaction is subject to forfeiture).

Interstate Commerce

After some debate, the courts have concluded that the effect on interstate commerce is an element of the
offense that the government must allege in the indictment and prove beyond a reasonable doubt. See
United States v. Evans, 272 F.3d 1069, 1081 (8th Cir. 2001) (“an effect on interstate commerce is an
essential element of money laundering”); United States v. Ladum, 141 F.3d 1328 (9th Cir. 1998) (interstate
commerce is both jurisdictional and an essential element of the offense); United States v. Allen, 129 F.3d
1159 (10th Cir. 1997) (in a section 1957 case, the interstate commerce requirement is both jurisdictional

and an essential element of the offense and must be decided by a jury).



Showing a small impact is, however, sufficient. Very frequently, the government will simply show that
the transaction involved an FDIC-insured bank or was commercial in nature. See United States v. Peay,
972 F.2d 71 (4th Cir. 1992) (transaction involving funds on deposit at a financial institution insured by
FDIC affects interstate commerce); United States v. Kunzman, 54 F.3d 1522 (10th Cir. 1995) (same);
United States v. Trammell, 133 F.3d 1343 (10th Cir. 1998) (depositing checks drawn on FDIC-insured
bank and wiring money from bank in one state to bank in another affects interstate commerce); United
States v. Jackson, 935 F.2d 832 (7th Cir. 1991) (transaction involving check drawn on a bank implicates
interstate commerce), United States v. Ripinsky, 109 F.3d 1436, opinion amended on denial of reh'g, 129
F.3d 518 (9th Cir. 1997) (if the transaction is commercial in nature, government need only prove that it had

a minimal effect on interstate commerce that, through repetition by others, could have a substantial effect).

Knowledge

The government must show that, at the time the financial transaction occurred, the money launderer
knew that the property in the financial transaction was dirty money. Specifically, he must know that the
property represented the proceeds of "some form" of unlawful activity, but he does not need to know
precisely what unlawful activity this was. See 18 U.S.C. § 1956(c)(1). In other words, it is not a defense
for the defendant to say, "I did not know it was drug money, I thought it was the proceeds of insurance
fraud." See United States v. Turner, 400 F.3d 491, 496 (7th Cir. 2005) (defendant need not know actual
source of the money, but only that it came from “some illegal activity”); United States v. Rivera-
Rodriguez, 318 F.3d 268, 271 (1st Cir. 2003) (“defendant is not required to know what type of felony
spawned the proceeds but only that some felony did s0”); United States v. Reiss, 186 F.3d 149, 154 (2d
Cir. 1999) (defendant need only know money is criminally derived; he does not need to know it is drug
proceeds); United States v. Marzano, 160 F.3d 399, 400 (7th Cir. 1998) (if defendant thought he was

laundering drug money, the fact that he actually laundered embezzlement proceeds would not be a defense).



The question most prosecutors face is how to prove a defendant knew the money he was laundering for
someone else was illegally derived? As with other issues involving a mental state, the proof is usually

circumstantial and the case law provides many examples.

For instance, in United States v. Golb, 69 F.3d 1417 (9th Cir.1995), the court held that the jury could
infer that the defendant, who brokered an airplane sale, (1) knew that the purchase money was illegally
derived because the money came as multiple, anonymous wire transfers and bundles of checks, (2) made
statements about the purchaser's involvement in drug trafficking, and (3) made threats of violence, showing
he knew he was not representing a legitimate business person. See United States v. Otis, 127 F.3d 829 (9th
Cir. 1997) (defendant's "pager contacts, associations, and criminal history" sufficient to show that
defendant knew the $60,000 he turned over to third-party in parking lot was criminal proceeds); United
States v. Hurley, 63 F.3d 1 (1st Cir. 1995) (even underlings who never dealt with drug dealers knew that
money they were laundering was drug proceeds because no other cash-generating business would require
the laundering of such huge quantities of cash); United States v. Campbell, 977 F.2d 854 (4th Cir. 1992)

(real estate agent willfully blind to client's use of drug proceeds to purchase house).

Similarly, in United States v. Bornfield, 145 F.3d 1123 (10th Cir. 1998), the Tenth Circuit held that an
accountant had actual knowledge that his client's cash came from drug dealing because the accountant (1)
prepared the drug dealer's tax returns, (2) knew he sold drugs, and (3) knew he had insufficient legitimate

Income.
Proceeds

Third element of money laundering under Section 1956(a)(1) is that the property in the financial
transaction was in fact the proceeds of an offense constituting "specified unlawful activity," or SUA. The
offenses listed in Section 1956(c)(7), and all of the RICO predicates listed in 18 U.S.C. § 1961(1), qualify

as SUAs.



Proving the property is SUA proceeds is easy, if the prosecutor can trace the money to a particular
offense. It is not, however, necessary to do this. The courts unanimously hold that showing the specified
unlawful activity generated the money or other property without identifying the date and place of the
offense is sufficient. For example, in United States v. Golb, 69 F.3d 1417 (9" Cir. 1995), evidence that the
money came from an account used by professional money launderers to launder drug proceeds was
sufficient to establish the "proceeds"” element. Similarly, in United States v. Blackman, 904 F.2d 1250,
1257 (8th Cir. 1990), the government proved that the property in the financial transaction was drug
proceeds by showing that the defendant was engaged in the drug business and was using wire services to
move a lot of cash. The government also called an expert witness to testify that these transactions were
typical of what drug dealers do with drug money. See also United States v. Hardwell, 80 F.3d 1471 (10th
Cir. 1996) (evidence that the defendant was engaged in drug trafficking and had insufficient legitimate
income to produce the money used in the financial transaction was sufficient); United States v. Herron, 97
F.3d 234, 237 (8th Cir. 1996) (same); United States v. Eastman, 149 F.3d 802 (8th Cir. 1998) (following
Blackman; no need to trace proceeds to particular drug sale; government may rely on defendant's

involvement in drug trade and lack of legitimate income to prove wired money was drug proceeds).

As these cases illustrate, prosecutors commonly establish proof that the property is SUA proceeds with
circumstantial evidence. See United States v. Gotti, 459 F.3d 296, 337 (2d Cir. 2006) (multitude of illegal
activities of organized crime family provided sufficient circumstantial evidence that the money they
laundered was SUA proceeds); United States v. Pizano, 421 F.3d 707, 723 (8th Cir. 2005) (defendant’s
lack of legitimate income, cash deposits into her account, and conduct of transactions on behalf of brother
who is a drug dealer sufficient to establish that funds defendant used to purchase real property were
brother’s drug proceeds); United States v. Misher, 99 F.3d 664 (5th Cir. 1996) (when defendant, who is

connected to drug trafficking, pays for a car with suitcase full of cash, there is sufficient evidence that the



money is SUA proceeds).

Note that only part of the money involved in the financial transaction needs to be SUA proceeds;
proving "that the funds in question came from an account in which tainted proceeds were commingled with
other funds is sufficient." United States v. Garcia, 37 F.3d 1359, 1365 (9th Cir. 1994). See United States
v. Huber, 404 F.3d 1047, 1058 (8th Cir. 2005) (the presence of legitimate funds does not make a money
laundering transaction lawful; it is only necessary to show that the transaction involves criminal proceeds);
United States v. Bieganowski, 313 F.3d 264, 379-80 (5th Cir. 2002) (even if some of health care
provider’s income was legitimate, transfer of commingled funds would satisfy the proceeds element of
section 1956(a)(1)); United States v. Rodriguez, 278 F.3d 486, 491 (5th Cir. 2002) (jury was free to
convict alien smuggler of money laundering despite evidence that he used commingled funds to conduct his

financial transactions).
Merger Issue

The most troublesome issue involving the proceeds element is the requirement that the property be SUA
proceeds at the time the financial transaction takes place. If the financial transaction constituting the
underlying crime and the money laundering offense take place simultaneously, the two offenses are said to
"merge." In this instance, the money laundering prosecution fails because no separate money laundering

offense occurred.

For example, if a drug sale takes place on a street corner, there is clearly a financial transaction, but
the transaction does not involve SUA proceeds at the time it takes place because the seller does not receive
proceeds until the sale is complete. For there to be a money laundering offense, a subsequent,
"downstream" transaction, such as the deposit of the sale proceeds into a bank account, must occur. See
United States v. Butler, 211 F.3d 826, 830 (4th Cir. 2000) (“the laundering of funds cannot occur in the

same transaction through which those funds first become tainted by crime”); United States v. Richard,



234 F.3d 763, 769 (1st Cir. 2000) (same; quoting Butler); United States v. Mankarious, 151 F.3d 694,
706 (7th Cir. 1998) (the acts that produce the proceeds being laundered must be distinct from the conduct
that constitutes money laundering); United States v. Carucci, 364 F.3d 339, 345-46 (1st Cir. 2004)
(conviction reversed because evidence did not establish that the SUA offense occurred before the money
laundering transaction); United States v. Howard, 271 F. Supp. 2d 79, 84-90 (D.D.C. 2002) (the money
laundering statutes criminalize transactions in proceeds, not the transactions that create the proceeds;

extended discussion of merger cases).

The merger of the money laundering transaction and the underlying SUA is a big problem in fraud
cases where it is often unclear whether the transaction is simply part of the fraud, or is a "downstream"
transaction constituting a separate money laundering offense. As a general principle, prosecutors should
only charge money laundering where the fraud scheme has matured to the point where it has yielded
proceeds that fall, directly or indirectly, within the defendant's control, and the defendant then conducts a
separate "downstream" transaction. See United States v. Johnson, 971 F.2d 562 (10th Cir. 1992) (where a
defendant fraudulently induces a victim to wire transfer funds directly to the defendant's account, such
transfer does not constitute money laundering, because funds were not "criminally derived" at the time the
transfer took place; if, however, the transaction involved two steps -- with defendant first obtaining money
from victim and then making deposit -- the second step would be a § 1957 violation); United States v.
Savage, 67 F.3d 1435 (9th Cir. 1995) (wire transfer out of bank account constitutes § 1957 violation
where defendant had control over the account at the time the transfer was made, even though it was not in
his name; distinguishing Johnson where defendant did not have control over victim's money until the
transfer was complete); United States v. Estacio, 64 F.3d 477 (9th Cir. 1995) (no violation of merger rule
where proceeds of earlier phase of check kiting scheme were used to continue the scheme). But see United

States v. Christo, 129 F.3d 578 (11th Cir. 1997) (distinguishing Estacio; if transaction is the first and only



step in a check kiting scheme, it does not involve SUA proceeds because no bank has yet lost any money).

In other words, it is not necessary that the fraud scheme be complete. The money laundering offense
may constitute one step in the scheme, but the scheme must have reached a point where it has yielded
proceeds before the defendant can be guilty of committing a money laundering offense. See United States v.
Thomas, 451 F.3d 543, 548-49 (8th Cir. 2006) (checks that defendant obtained from victims were
“proceeds obtained from ongoing fraudulent activities” when he cashed them or deposited them into a bank
account; it is not necessary for the underlying fraud to be complete; distinguishing Johnson and following
Mankarious); United States v. Richard, 234 F.3d 763, 770 (1st Cir. 2000) (checks that defendant received
from investors and intended to conceal from bankruptcy court were proceeds of completed phase of
bankruptcy scheme, and subsequent transactions were money laundering offenses even though the
bankruptcy fraud was not yet complete; following Mankarious); United States v. Castellini, 392 F.3d 35,
49 (1st Cir. 2004) (SUA need not be complete for it to yield proceeds; money becomes proceeds of section
152 bankruptcy fraud as soon as debtor gives it to third party to hide for him even though no bankruptcy

petition has yet been filed; what third party does with the money is a money laundering offense).

Inconsistent Verdicts; Acquittal on the SUA

There have been a number of cases where the defendant was acquitted on the underlying SUA offense
but convicted of money laundering. Of course, nothing is wrong with this if the defendant is convicted of
laundering the proceeds of an offense committed by someone else. Nevertheless, if the government charges
the defendant with laundering the proceeds of his own illegal conduct, whether such inconsistent verdicts

will be upheld depends on how the indictment is drafted.

If the indictment charges the defendant with laundering the proceeds of a particular crime but does not
refer to specific counts in the indictment, the defendant may be convicted of money laundering, even though

he is acquitted on the counts charging the underlying crime. In this instance, the jury could have found that

10



the property being laundered was the proceeds of crimes other than those alleged in the indictment, or that
the crimes alleged in the indictment were committed by someone other than the defendant. See United
States v. Magluta, 418 F.3d 1166, 1174 (11th Cir. 2005) (defendant’s acquittal in separate drug
prosecution does not estop Government from using same drug offenses to prove the proceeds element of
money laundering; jurors may have acquitted defendant because they believed someone else committed the
drug offenses); United States v. Whatley, 133 F.3d 601 (8th Cir. 1998) (money laundering conviction
affirmed notwithstanding jury's acquittal on underlying fraud SUA, as long as there was sufficient evidence

to support finding that laundered funds were SUA proceeds).

Where, however, the money laundering count alleges that the defendant laundered the proceeds of
specific counts in the indictment, and the conviction on those counts is reversed, the money laundering
conviction must be vacated as well. United States v. Adkinson, 135 F.3d 1363 (11th Cir. 1998).
Therefore, prosecutors should be careful to draft money laundering counts charging the defendant with
laundering the proceeds of an offense or scheme generally, e.g., the property was the proceeds of specified
unlawful activity, to wit: a scheme to defraud in violation of 18 U.S.C. § 1343 -- and not the proceeds of

specific counts.

Specific Intent

At the time of the financial transaction, the defendant must act with one of four specific intents. These
are alternative mental intents that the government may allege in the conjunctive in the indictment and in the
disjunctive in the jury instructions. See United States v. Navarro, 145 F.3d 580 (3d Cir. 1998) (alternative
intents should be charged in the conjunctive and the jury instructed in the disjunctive; no unanimity
instruction required); United States v. Holmes, 44 F.3d 1150 (2d Cir. 1995) (it is multiplicitous to charge
defendant in multiple counts with violations of different subsections of § 1956(a)(1) based on same

financial transaction).

11



1. Intent to promote

The defendant violates the money laundering statute if he conducts a financial transaction with the
intent to promote any specified unlawful activity. See 18 U.S.C. § 1956(a)(1)(A)(i). This is called

“promotion money laundering.”

Commonly, prosecutors prove promotion money laundering by showing that the defendant reinvested
the proceeds of his offense to keep the scheme going. The case law is filled with examples of this so-called
"plowing back" the proceeds. See United States v. Lawrence, 405 F.3d 888, 901 (10th Cir. 2005) (using
proceeds of Medicare fraud scheme to pay doctor whose participation was essential to the scheme and keep
“the doors of the clinic open” promoted the scheme and was not use of ordinary business expenses); United
States v. Grasso, 381 F.3d 160, 168-69 (3d Cir. 2004) (reinvesting proceeds of fraudulent scheme to cover
advertising, printing, and mailing expenses was promotion money laundering), cert. granted and judgment
vac’d, 544 U.S. 945 (2005) (remanded for consideration in light of Booker decision); United States v.
Marbella, 73 F.3d 1508 (9th Cir. 1996) (using fraud proceeds to pay commissions to persons who brought

in more victims promoted SUA).

Courts have also found the "promotion" element satisfied where the defendant used SUA proceeds to
lull new victims into his scheme or to avoid detection. See United States v. Ismoila, 100 F.3d 380 (5th Cir.
1996) (defendant promoted scheme to defraud credit card issuers by depositing credit card receipts into
business bank account because it gave appearance that defendant was operating a legitimate business that
accepted credit card payments for merchandise); United States v. Hand, 76 F.3d 393 (10th Cir. 1995)
(unpublished) (using proceeds to create "aura of legitimacy" for benefit of victims promotes fraud scheme);
United States v. Savage, 67 F.3d 1435 (9" Cir. 1995) (transferring money to Europe lent "aura of
legitimacy" to defendant's fraudulent claim that he was investing victim's money in European investment

business). Of course, it is also an offense to use the proceeds of one crime to commit an entirely separate

12



crime.

2. Intent to evade income taxes

The second intent alternative is to prove that the defendant laundered the SUA proceeds with the intent
to evade income taxes. See 18 U.S.C. § 1956(a)(1)(A)(ii); United States v. Suba, 132 F.3d 662 (11th Cir.
1998) (defendant's failure to report three checks on his income tax return is evidence that he laundered them

with intent to evade taxes).

3. Intent to conceal or disguise

The most commonly alleged money laundering offense is the one that involves a financial transaction
conducted with the intent to conceal or disguise the nature, source, location, ownership, or control of the
SUA proceeds. See 18 U.S.C. § 1956(a)(1)(B)(i). This is called “concealment money laundering.” Almost

always, the prosecutor will have to prove intent to conceal or disguise by circumstantial evidence.

One way this is done is to show that the defendant engaged in unusual or convoluted transactions that
would make no sense unless his purpose was to conceal or disguise. For example, in United States v.
Tencer, 107 F.3d 1120 (5th Cir. 1997), the Fifth Circuit held that depositing proceeds into geographically
distant bank accounts, sending the proceeds (commingled with untainted funds) to a mail drop address, and
trying to convert all of the proceeds to cash as investigators closed in, all indicated an intent to conceal,
although the defendant conducted the transactions in his own name. See also United States v. Morales-
Rodriguez, 467 F.3d 1, 13 (1st Cir. 2006) (monthly secretive transfers of funds between three separate
bank accounts was an attempt to conceal the nature, location, source, ownership, and control of proceeds);
United States v. Magluta, 418 F.3d 1166, 1177 (11th Cir. 2005) (moving cash from Miami to New York
to Israel, where it was deposited in an account in a false name, was sufficient to show that when defendant
paid his lawyer with check drawn on that account, he intended to conceal the source of the money); United

States v. Turner, 400 F.3d 491, 496-98 (7th Cir. 2005) (use of interest-free loans, putting property in name
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of third party, structuring deposits, and traveling to out-of-town banks to conduct transactions involving

cashier’s checks all show intent to conceal or disguise).

Intent to conceal or disguise can also be shown by evidence that the defendant conducted the
transaction in the name of a third-party or legitimate business. See United States v. Hall, 434 F.3d 42, 53
(1st Cir. 2006) (having sister purchase a money order in her name was evidence of intent to conceal the
source of money used to purchase a vehicle); United States v. Cruzado-Laureano, 404 F.3d 470, 483 (1st
Cir. 2005) (corrupt mayor who deposited extortion checks payable to wife’s dental practice into her
account had intent to conceal; that he was well known in the bank is no defense); United States v. Shepard,
396 F.3d 1116, 1122-23 (10th Cir. 2005) (depositing fraud proceeds in bank account of family member
shows intent to conceal); United States v. Ladum, 141 F.3d 1328 (9th Cir. 1998) (having tenants pay rent
checks to nominee conceals true ownership of property on which rent is paid); United States v. Suba, 132
F.3d 662 (11th Cir. 1998) (defendant invested fraud proceeds in securities and real estate through children's

trust fund after forging trustee's name).

Likewise, intent to conceal or disguise can be shown by evidence that the defendant intentionally
commingled the SUA proceeds with other funds. See United States v. Griffith, 85 F.3d 284 (7th Cir. 1996)
(commingling funds from legitimate and illegal businesses and funneling proceeds of illegal activities
through legitimate financial channels shows intent to conceal); United States v. Posters N Things Ltd., 969
F.2d 652, 661 (8th Cir. 1992), aff'd on other grounds, 114 S. Ct. 1747 (1994) (commingling dirty money
with revenue from legitimate business in common account); United States v. Rutgard, 108 F.3d 1041 (9th
Cir. 1997) (dicta) (commingling criminally derived cash with innocently derived funds can show intent to

conceal or disguise identity of tainted money).

In some cases, courts have held that simply converting SUA proceeds into goods and services violated

the "conceal or disguise" prong of the statute. For example, in United States v. Norman, 143 F.3d 375
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(8th Cir. 1998), the Eighth Circuit held that the purchase of a car constituted a violation of §
1956(a)(1)(B)(i), because it concealed what happened to the SUA proceeds. In other words, converting the
money from one form to another, e.g., bank deposits into consumer goods, may constitute a money
laundering offense, if the transaction is designed to conceal or disguise the SUA proceeds. See United
States v. Martinez-Medina, 279 F.3d 105, 115-16 (1st Cir. 2002) (purchasing consumer items through
third parties with cash from drug sales supports inference of intent to conceal); United States v. Heater, 63
F.3d 311 (4th Cir. 1995) (use of large quantities of cash to buy vehicles and real property, using third-
party names and addresses, showed intent to conceal or disguise drug proceeds by purchasing
merchandise); United States v. Wynn, 61 F.3d 921 (D.C. Cir. 1995) (drug dealer who spent hundreds of
thousands of dollars on expensive clothes with cooperation of merchant who recorded sales in false names

intended to conceal or disguise drug money by converting it to goods).

In other cases, however, where the defendant simply spent the SUA proceeds and made no effort to
conceal or disguise either his identity or the source of the funds, the evidence was insufficient to establish a
violation of this prong of § 1956(a)(1)(B)(i). See United States v. Sanders, 929 F.2d 1466 (10th Cir. 1991)
(buying a car in own name or daughter's name with drug proceeds is not violation of (a)(1)(B)(i); Section
1956 is not a "money spending" statute); United States v. Garcia-Emanuel, 14 F.3d 1469 (10" Cir. 1994)
(simply buying horse and watch with drug proceeds and using drug proceeds to make mortgage payments
insufficient to show intent to conceal or disguise); United States v. Dobbs, 63 F.3d 391 (5th Cir. 1995)
(where SUA proceeds were deposited into wife's bank account and used for family expenses, there was
insufficient evidence of intent to conceal or disguise); United States v. Rockelman, 49 F.3d 418, 422 (8th
Cir. 1995) (defendant purchased cabin with cash and titled it in name of business, but made no attempt to
hide his identity or the source of the funds). The government should prosecute transactions in which the

defendant simply spends the illegally obtained proceeds as violations of § 1957.
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4. Intent to avoid transaction reporting requirement

Finally, it is an offense to conduct a financial transaction involving SUA proceeds if the purpose is to
evade a currency transaction reporting requirement. See 18 U.S.C. § 1956(a)(1)(B)(ii). If, for example, a
defendant evades both the CTR requirement (involving $10,000 cash transactions at financial institutions)
and the IRS Form 8300 requirement (involving reports that a trade or business receiving more than
$10,000 in cash must file) by using a $9,000 cashier's check and $9,000 in cash to buy a car, he commits a
violation of § 1956(a)(1)(B)(ii). See United States v. Nelson, 66 F.3d 1036 (9" Cir. 1995) (car dealer's
suggestion that customer buy another car to trade-in to avoid paying more than $10,000 cash for new car
shows intent to evade Form 8300); United States v. Patino-Rojas, 974 F.2d 94 (8th Cir. 1992) (buying

cashier's check for $9,000 and giving check and $9,000 cash to car dealer for $18,000 car).
Section 1956(a)(2)

The elements of § 1956(a)(2) -- the international money laundering statute -- are the same as the
elements of subsection (a)(1), with two important exceptions. First, instead of a "financial transaction," the
government must show that the defendant engaged in the transportation, transfer, or transmission of

property into or out of the United States. Second, § 1956(a)(2)(A) does not contain a "proceeds" element.

A defendant violates § 1956(a)(2)(A) if he sends money into or out of the United States to promote an
SUA offense, regardless of whether the money is itself the proceeds of any unlawful activity. For
example, it is an offense under subsection (a)(2)(A) to send money into or out of the United States to
commit bank fraud or to violate the Arms Export/Import Act or to support terrorism, even if the money is
not traceable to any predicate offense. See United States v. Piervinanzi, 23 F.3d 670 (2d Cir. 1994)
(because (a)(2)(A) contains no proceeds requirement, there is no "merger" problem when the defendant
wires money out of the United States to promote fraud against a bank, and the wire transfer constitutes

both the money laundering offense and the bank fraud); United States v. Hamilton, 931 F.2d 1046, 1052
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(5th Cir. 1991) (dicta) (foreign drug cartel could violate (a)(2)(A) by sending proceeds of legitimate
business into the United States for the purpose of providing necessary capital to expand cartel's United
States-based drug business); United States v. O’Connor, 158 F. Supp. 2d 697, 726 n.52 (E.D. Va. 2001)
(following Piervinanzi; no merger problem when defendant sends money to Bahamas and brings it back to

make it appear to be new funds in furtherance of fraud scheme).

Otherwise, the Government will typically establish the knowledge, proceeds and intent elements of the
offense in the same way that it would establish those elements under Section 1956(a)(1). The leading case
on this statute is the en banc decision of the Fifth Circuit in United States v. Cuellar, 478 F.3d 282 (5th
Cir. 2007) (en banc) in which a courier crossing the border into Mexico with drug proceeds concealed in
his vehicle was convicted of transporting the proceeds with the intent to conceal or disguise. The court held
that the concealment element in section 1956(a)(1)(B)(i) is the same as in section 1956(a)(2)(B)(i)),
Cuellar, 478 F.3d 282 (5th Cir. 2007) (en banc); United States v. Johnson, 440 F.3d 1286, 1291 n.4 (11th
Cir. 2006) (same), and accordingly, that the same circumstantial evidence of concealment will support a
conviction. /d. (evidence that money was being transported by a low-level courier who intended to cross
the border with $83,000 in currency wrapped in duct tape bundles in a hidden compartment in his vehicle
was sufficient to establish that the transportation was designed to conceal; expert witness may testify that
the evidence was consistent with the practice of criminals transporting illegal funds to Mexico; it was not
necessary for the Government to show that there was a further intent to conceal once the money arrived in

Mexico).

Section 1956(a)(3)

Section 1956(a)(3) was added to the money laundering statute in 1988 to make it possible to prosecute
persons who engage in the laundering of "sting money," i.e., money that is not really criminal proceeds but

represented to be such by a law enforcement officer or a person acting at his or her direction. In §
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1956(a)(3) cases, the law enforcement officer's "representation” replaces the knowledge and proceeds

elements.

Most of the litigation in sting cases involves the nature of the representation. The courts hold that what
the undercover agent says to the target must convey enough information to make a reasonable person aware
that the property was criminal proceeds. See United States v. Kaufmann, 985 F.2d 884 (7th Cir. 1993) (the
representation is sufficient if the law enforcement officer makes defendant "aware of circumstances from
which a reasonable person would infer that the property was drug proceeds"); United States v. Castaneda-
Cantu, 20 F.3d 1325 (5th Cir. 1994); United States v. Starke, 62 F.3d 1374 (11th Cir. 1995) (same);
United States v. McLamb, 985 F.2d 1284 (4" Cir. 1993) (representation made to car dealer sufficient

where "any person of ordinary intelligence would have recognized it").

In other words, the agent does not have to come right out and say, "I'm giving you drug money to
launder for me." Instead, he can imply that the money was derived from an illegal source in the vernacular
of the drug trade. For example, in United States v. Leslie, 103 F.3d 1093 (2d Cir. 1997), the Second
Circuit held that the undercover agent's statement -- the cash he was giving the target was "powder-type
money" that should not be brought over the border -- was sufficient to allow the government to convict the
target of laundering the sting money. See also United States v. Fuller, 974 F.2d 1474 (5th Cir. 1992)
(recorded conversation in which agent describes consequences from "Colombians" if money is lost was
sufficient to establish necessary representation; deliberate ignorance may satisfy knowledge requirement);
United States v. Wydermyer, 51 F.3d 319 (2d Cir. 1995) (statement that funds to be laundered came from
sale of arms smuggled into the country was sufficient to represent that property was the proceeds of a

violation of the Arms Export Control Act).
Section 1957

Section 1957 makes it an offense for any person to conduct any monetary transaction involving more
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than $10,000 in "criminally derived property." Its purpose is to make it difficult for wrongdoers to spend
their ill-gotten gains, or to place them in the banking system, by making it a criminal offense for a third-
party to do business with him or her. See United States v. Rutgard, 108 F.3d 1041 (9th Cir. 1997) (Section
1957 is designed to freeze criminal proceeds out of the banking system); United States v. Allen, 129 F.3d
1159 (10th Cir. 1997) (Congress's primary concern in enacting § 1957 may have been with third-parties
who give criminals the opportunity to spend ill-gotten gains. Nevertheless, the statute reaches the conduct

of wrongdoers who conduct transactions with the fruits of their own criminal acts).

The government must show that more than $10,000 in SUA proceeds was involved in the transaction
and that the defendant knew that the property represented the proceeds of some form of criminal activity.
The government does not have to prove that the defendant acted with any specific intent. See United States
v. Abboud, 438 F.3d 554, 594-95 (6th Cir. 2006) (unlike section 1956, section 1957 does not require proof
that the transaction was intended to conceal or disguise); United States v. Ghilarduci, 480 F.3d 542 (7"
Cir. 2007) (rejecting as frivolous defendant’s argument that § 1957 conviction should be reversed because
there was no concealment; concealment is not an element); United States v. Huber, 404 F.3d 1407, 1057
(8th Cir. 2005) (section 1956 differs from section 1957 with respect to the specific intent element; “no
intent to promote or knowledge of a design to conceal is required, but the transaction must consist of
property with a value greater than $10,000”); United States v. Allen, 129 F.3d 1159 (10th Cir. 1997)
(Section 1957 proscribes a wider range of conduct than § 1956 and contains no conceal or disguise

element. Thus, § 1957 applies to the most open, above-board transactions).
Section 1957 may be used to prosecute someone for using SUA proceeds to buy

a car, to invest in securities, or simply to make a deposit into a bank. See United States v. Curry, 461 F.3d
452, 457-58 (4th Cir. 2006) (engaging in any monetary transaction with more than $10,000 in fraud

proceeds violates section 1957); United States v. Hawkey, 148 F.3d 920 (8th Cir. 1998) (use of funds
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misappropriated from charitable organization to buy vehicles for personal use constituted § 1957
violation); United States v. Kelley, 929 F.2d 582, 585 (10th Cir. 1991) (defendant used proceeds of
fraudulently obtained loan to buy car); United States v. Taylor, 984 F.2d 298 (9th Cir. 1993) (defendant
pleads guilty to spending proceeds of wire fraud); United States v. Cole, 988 F.2d 681 (7th Cir. 1993)
(withdrawals from account containing proceeds of investment fraud scheme for personal expenses
exceeding $10,000); United States v. Hollis, 971 F.2d 1441 (10th Cir. 1992) (deposit of checks
representing proceeds of insurance fraud scheme is a § 1957 violation); United States v. One 1987
Mercedes Benz 300E, 820 F. Supp. 248 (E.D. Va. 1993) (purchase of car with check drawn on account

into which extortion proceeds had previously been deposited).

Despite some difference in wording, the knowledge element in § 1957 is the same as it is for a § 1956
offense: the defendant must know that the property was derived from some form of unlawful activity. See
United States v. Turman, 122 F.3d 1167 (9th Cir. 1997) (government must prove the defendant knew
property was criminally derived but does not have to prove the defendant knew money laundering itself was
illegal); United States v. Sokolow, 81 F.3d 397 (3d Cir. 1996) (defendant does not need to know that the
monetary transaction constitutes a criminal offense); United States v. Smith, 44 F.3d 1259 (4th Cir. 1995)
(knowledge that the property is criminally derived is all that is required; defendant need not know that the
transaction was part of a larger scheme to conceal or disguise anything); United States v. Campbell, 977
F.2d 854 (4th Cir. 1992) (merchant doing business with drug dealer can be convicted under § 1957, if the
merchant knows of, or is willfully blind to, customer's source of funds); United States v. Wynn, 61 F.3d

921 (D.C. Cir. 1995) (same for merchant selling clothes to drug dealer).

In § 1957, the phrase "criminally derived property" means the same thing as § 1956's "proceeds of
specified unlawful activity": the property must be the proceeds of an SUA at the time the transaction takes

place. See United States v. Savage, 67 F.3d 1435 (9th Cir. 1995). The important limitations in § 1957 are
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that the transaction must be conducted by, to, or through a financial institution, and it must involve more

than $10,000 in SUA proceeds.

In most cases, the financial institution requirement is easily met because the term "financial institution"
includes not only banks and other traditional institutions, but also any other type of entity listed in 31
U.S.C. § 5312 or the regulations promulgated thereunder. Thus, the definition of "financial institution" is
very broad and includes car dealers, jewelers, attorneys handling real estate closings, and even individuals,
if they handle currency on a regular basis to provide services to others. See United States v. Pizano, 421
F.3d 707, 713 (8th Cir. 2005) (down payments on real property made with check and wire transfer were
monetary transactions); United States v. Dazey, 403 F.3d 1147, 1163 (10th Cir. 2005) (cashing a check is
a monetary transaction); United States v. Huber, 404 F.3d 1047, 1060 n.8 (8th Cir. 2005) (using a check
is monetary transaction; transaction must be “by, through or to a financial institution”); United States v.

Tannenbaum, 934 F.2d 8 (2d Cir. 1991) (an individual can be a financial institution).

The key issue in most § 1957 cases is the $10,000 threshold requirement. Because each monetary
transaction is a separate offense, it is generally not possible to aggregate separate transactions to reach the
$10,000 threshold. Multiple purchases from the same vendor on the same day, or installment payments on
the same item, may, however, constitute a single transaction in some circumstances. See United States v.
George, 363 F.3d 666, 674-75 (7th Cir. 2004) (purchasing car with cash in two installments of $6,000 and
$9,000 satisfies the $10,000 requirement). The question seems to be one for the jury to decide. See United
States v. Caldwell, 302 F.3d 399, 406 (5th Cir. 2002) (noting that district court set aside jury’s verdict on
one section 1957 count on ground that amount could not be aggregated; no Government appeal); United
States v. Brown, 139 F.3d 893 (4th Cir. 1998) (Table Case) (whether purchase of several automobiles on

same day from same vendor constituted single monetary transaction exceeding $10,000 was question for

jury).
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A related issue arises when the defendant commingles the SUA proceeds in a bank account and then
makes a withdrawal that the government wants to charge as a violation of § 1957. The government
generally takes the view that as long as more than $10,000 in SUA proceeds was deposited into the
account, any subsequent withdrawal of more than $10,000 may be said to involve the requisite amount of
tainted funds. In United States v. Rutgard, 108 F.3d 1041 (9" Cir. 1997), however, the court held that the
defendant is entitled to a presumption that the tainted money remains in a bank account until the last
withdrawal. Thus, if the defendant puts $50,000 in illegal proceeds into a bank account containing
$10,000 in "clean" money, and then makes a $15,000 withdrawal, the Ninth Circuit would likely hold that
this does not satisfy the threshold requirement for § 1957. Because of the "last out" rule, courts in the Ninth
Circuit must presume that the $15,000 withdrawal consisted primarily of the clean money, while the "dirty"
money remained in the bank account. The courts are generally split on this issue. See United States v.
Davis, 226 F.3d 346, 357 (5th Cir. 2000) (“when the aggregate amount withdrawn from an account
containing commingled funds exceeds the clean funds, [any] individual withdrawal may be said to be of
tainted money, even if a particular withdrawal was less than the amount of clean money in the account™);
United States v. Haddad, 462 F.3d 783, 792 (7th Cir. 2006) (where the “vast majority” of funds in a
commingled account containing $18,000 is fraud proceeds, the evidence is sufficient to prove that more
than $10,000 of a $16,000 withdrawal was fraud proceeds; rejecting Rutgard); United States v. Mooney,
401 F.3d 940, 946 (8th Cir. 2005) (deposit of five checks drawn on an account containing commingled
funds was a section 1957 offense even though there was enough clean money in the account to cover the
checks; “the government need not trace each dollar to a criminal source to prove a violation of [18 U.S.C.
§1 1957”); United States v. Johnson, 971 F.2d 562, 570 (10th Cir. 1992) (in the context of a withdrawal,
the Government is not required to prove that no untainted funds were commingled with the unlawful

proceeds for section 1957 purposes).
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Conspiracy

Section 1956 and 1957 offenses may be alleged as objects of a conspiracy under 18 U.S.C. § 371.
This is useful where the government wants to charge money laundering along with other offenses in a
multi-object conspiracy, keeping in mind that the court must instruct the jury that it must be unanimous as
to which offense(s) were the object of the conspiracy. See United States v. Nattier, 127 F.3d 655 (8th Cir.

1997).

Most money laundering conspiracies are charged under 18 U.S.C. § 1956(h), however. This is the

preferred method of charging for several reasons.

First, unlike Section 371, there is no overt act requirement under Section 1956(h). See Whitfield v.
United States, 543 U.S. 209, 211 (2005). Second, the maximum penalty for a Section 1956(h) conspiracy
is the same as the penalty for the offense that is the object of the conspiracy, i.e., 20 years for a § 1956
offense, and 10 years for a § 1957 offense. See United States v. Abrego, 141 F.3d 142 (5th Cir. 1998)
(higher penalty under § 1956(h) applies to "straddle" conspiracies; no violation of ex post facto clause).

This contrasts with the 5-year maximum penalty for § 371 conspiracies outside of the Fifth Circuit.

Lastly, unlike § 371 prosecutions, property involved in a § 1956(h) conspiracy is subject to forfeiture

under 18 U.S.C. § 982(a)(1).
Resources

AFMLS publishes an annual collection of all relevant federal cases in a bound volume entitled "Federal
Money Laundering Cases." Copies are available to United States Attorneys' offices. Simply call the
AFMLS on (202) 514-1263, to request copies. Finally, AFMLS maintains AF Online, a computer-based
legal resource from which we can access a collection of cases, form indictments and jury instructions, and

other materials. Contact Beliue Gebeyehou at (202) 307-0265, for help accessing AF Online.

23



ABOUT THE AUTHOR

Stefan D. Cassella is the Deputy Chief for Legal Policy in the Asset Forfeiture and Money Laundering
Section (AFMLS). He has been a prosecutor since 1979. He came to the Department of Justice in 1985
and has been involved in forfeiture and money laundering issues since 1989. He handles civil and
criminal forfeiture cases, lectures at training conferences on many aspects of money laundering and
forfeiture law, and is responsible for legal advice, policy, and legislative issues for the Department. He
has published numerous law review articles on forfeiture, a treatise entitled Asset Forfeiture Law in the
United States, and is the editor of Quick Release, the Department's forfeiture newsletter. From 1987-89,
he served as Senior Counsel to the U.S. Senate Judiciary Committee. He received his Bachelor of
Science degree in Applied Physics from Cornell University and his law degree from Georgetown

University.

24



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24

