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This article is an update on the case law relating to money laundering.  It 

covers the Title 18 money laundering offenses in 18 U.S.C. '' 1956, 1957 and 

1960, as well as a few recent cases involving the Title 31 offenses such as 

structuring and bulk cash smuggling.  The purpose of the article is not to review 

all of the issues relating to money laundering that have ever arisen in the case 

law, but only those issues on which there was a significant development in the 

past year and a half (i.e., since the last time I wrote an article on this topic for the 

Money Laundering Monitor in September, 2004).  Knowledge of the basic law is 

assumed.  A separate article on asset forfeiture in money laundering cases will 

be published in the Asset Forfeiture News. 

 

OverviewCPurpose of the Money Laundering Statutes  

 

Two new cases from the First Circuit discuss the reasons why Congress 

made money laundering a crime.  Both may be useful to prosecutors who need 

to explain to a court why a money laundering prosecution was brought, and why 

an appropriate sentence should be imposed. 

 

In United States v. Castellini, 392 F.3d 35, 49 (1st Cir. 2004), the court said 



that the money laundering statutes address two concerns: 1) that laundering the 

proceeds of crime makes it more likely that the underlying crime will go 

undetected or unpunished, and 2) that money laundering represents a Aseparate 

market@ in criminal proceeds that Congress wanted to Acurtail.@   

 

In United States v. Iacaboni, 363 F.3d 1, 7 (1st Cir. 2004), another panel said 

that the money laundering statutes give law enforcement a means of attacking 

crime at a vulnerable point.  Criminals who generate huge sums of cash have a 

problem: they can=t put the money in a financial institution without creating a 

paper trail.  Criminals have devised strategies for concealing and disguising their 

proceeds and evading transaction reports so that they can use their money to 

promote other offenses, but the money laundering statutes give law enforcement 

the means of countering those strategies, and thus give law enforcement choice 

of going after the criminal either directly by focusing on the underlying crime, or 

Afrom the more indirect financial angle.@  

Transaction 

 

A money laundering offense under Section 1956 requires proof of a 

financial transaction.  For years, we have warned prosecutors that simply 

transporting property from one place to another is not a transaction; a money 

laundering offense requires a transfer of money from one person to another.  

For that reason, courts have long held that just driving down the road with 

money is not a money laundering transaction.  See United States v. Puig-Infante, 

19 F.3d 929, 938-40 (5th Cir. 1994) (transporting drug proceeds from Florida to 

Texas not a transaction absent evidence of disposition once cash arrived at 

destination). 

 

That=s still so, but a new case from the Eleventh Circuit tells us that it is 
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nevertheless possible for one person to commit a money laundering offense all 

by himself.  In United States v. Elso, 422  F.3d 1305,1310 n.7 (11th Cir.  2005), 

the defendant was convicted of money laundering when he retrieved drug 

proceeds from a third party=s house, put it in his car, and drove away. 

 

Of course, it=s still easier to prove the transaction the old fashioned way: by 

showing that one person transferred money to another.  See United States v. 

Iacaboni,  363 F. 3d at 4 (paying off winning gambling bets is a transaction). 

 

Financial Transaction 

 

To be a money laundering offense, of course, the transaction must be a 

Afinancial transaction.@  That is usually not a problem; any transaction by, to or 

through a financial institution is a financial transaction.  See ' 1956(c)(4)(B).  For 

example, in United States v. Anderson, 391 F.3d 970, 975-976 (9th Cir. 2004), the 

financial transaction was a wire transfer of money from an account in Costa Rica 

to an account in the United States. 

 

Compound transactions 

 

What=s interesting about Anderson is that it=s one of the few cases to make 

clear that a compound transaction B a transaction that occurs in two steps 

occurring at different times in different places B may be regarded as a single 

transaction.  In Anderson, 391 F.3d at 972, the handover of cash from one 

person to another  in California led to the wire transfer of the same amount of 

money from Costa Rica back to United States.  The court agreed that the two 

transfers should be considered a single transaction, not two separate 

transactions.  If that had not been so, the handover of cash in California, by 
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itself, would not have satisfied the interstate commerce requirement, and the wire 

transfer back to the U.S. might not have satisfied the venue requirement for a 

prosecution in California.  But see United States v. Anvari-Hamedani, 378 F. 

Supp. 2d 821, 832-33 (N.D. Ohio 2005) (transfer of funds from United States to 

intermediary bank in Hong Kong, and then on to Iran, was 2-step transaction; 

only the first part was a ' 1956(a)(2)(A) offense). 

 

Multiplicity / Duplicity 

 

Where a money laundering offense does involve separate transactions, 

each transaction may be charged as a separate offense without violating the 

multiplicity rule.  See United States v. Hogan, 317 F. Supp. 2d 777, 782 (E.D. 

Mich. 2004) (each financial transaction is a separate money laundering offense; 

denying motion to dismiss money laundering counts as multiplicitous).  

Unfortunately, we often want to do the reverse: charge a series of money 

laundering transactions as a single offense occurring over a period of time.  But 

except in the Second Circuit, it is still considered duplicitous to charge money 

laundering as a continuing offense comprising multiple transactions.  Compare 

United States v.  Robertson, 67 Fed. Appx. 257, 269  (6th Cir. 2003) (substantive 

money laundering is not a continuing offense) with United States v. Moloney, 287 

F.3d 236, 241 (2d Cir. 2002) (Aa single money laundering count can encompass 

multiple acts provided that each act is part of a unified scheme@). 

 

Interstate Commerce 

 

There are always new cases discussing the interstate commerce 

requirement; a few of these are worth noting.  In United States v. Parker, 364 

F.3d 934, 951 (8th Cir. 2004), the court held that the use of check drawn on bank 
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engaged in interstate commerce to conduct a financial transaction is sufficient to 

satisfy the interstate commerce requirement.  In United States v. Beras, 2004 WL 

203041 at *2 n.5 (S.D.N.Y. Feb. 2,  2004), a district court held that the delivery of 

cash to a money remitter, who wires it overseas and converts it back to cash, 

affects interstate commerce.  And as already mentioned, in Anderson, 391 F 3d. 

970, 976 (9th Cir. 2004)the Ninth Circuit held that the interstate commerce nexus 

was satisfied by showing that a cash transaction in California led to a wire transfer 

from Costa Rica back to the United States. 

 

Conducting a Financial Transaction 

 

The financial transaction is the actus reus of a money laundering offense; 

the other elements relate to the defendant=s mens rea or represent factual 

predicates.  See United States v. Roy, 375 F.3d 21, 24 (1st Cir. 2004) (conducting 

a financial transaction is the actus reus of a ' 1956(a)(3) offense; the intent to 

promote is part of the mens rea).  Thus, the Government must show that the 

defendant conducted or participated in conducting the financial transaction.  

 

It is well-established that the defendant does not have to conduct the 

financial transaction personally.  A person who directs others to move money 

may be guilty of conducting the financial transaction.  See United States v. 

Prince, 214 F.3d 740, 748 (6th Cir. 2000) (defendant conducts transaction when he 

directs third party to withdraw cash from a bank, or to send him a check).  But 

that theory did not apply in a case where the third party acted on his own in 

transferring money, and not at the direction of the defendant.   

 

In United States v. Huber, 404 F.3d 1047,1060 (8th Cir. 2005), the Eighth 

Circuit held that the defendant was not guilty of conducting a financial 
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transaction that occurred when one third party indemnified another third party as 

a consequence of defendant=s fraud.  The defendant=s conduct may have been 

the reason the indemnifying transaction was necessary, the court said, but 

because the defendant never had control over the funds, he could not be guilty 

of conducting the financial transaction.  

 

Proving the defendant is the person who conducted the transaction  

 

Generally it is not difficult to prove that the defendant is the one who 

conducted the financial transaction, but in one new case it was unclear whether it 

was the defendant or his wife who deposited the SUA proceeds C i.e., proceeds 

of a Aspecified unlawful activity as defined in ' 1956(c)(7) C  into a bank account. 

 The bank account was in the defendant=s wife=s name and all of the relevant 

documents bore only her signature.  Nevertheless, the Eighth  Circuit held that 

the jury could conclude, based on circumstantial evidence, that the defendant 

was the person who deposited the money.  Among other things, the court noted 

that the money came from a farm business whose finances the defendant 

controlled, and that the defendant had a history of signing his wife=s name to 

documents on other occasions.  See United States v. Ryder, 414 F.3d 908, 914 

(8th Cir. 2005). 

 

Knowledge Requirement 

 

As we all know, the defendant doesn=t have to know that the property was 

the proceeds of a particular SUA; he just has to know it comes from Asome form 

of unlawful activity.@  See United States v. Turner, 400 F.3d 491, 496 (7th Cir. 

2005) (defendant need not know actual source of the money, but only that it 
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came from Asome illegal activity@).  If the defendant is laundering the proceeds 

of his own crime, the knowledge element is generally easy to establish, but some 

tricky issues arise when the defendant argues that he didn=t realize that the 

conduct generating the proceeds was illegal.   

 

For example, in United States v. Silvestri, 409 F.3d 1311,1336 (11th Cir. 

2005), the defendant argued that he did not believe that he had committed fraud 

when he obtained money from investors in return for a promise of guaranteed 

returns.  But the court held that the same evidence that could be used to 

establish the mens rea for the underlying fraud offense B e.g., defendant=s 

awareness there were no assets to justify his guarantee of a return on 

investments B was sufficient to establish the knowledge element of the money 

laundering offense.   

 

Circumstantial evidence 

 

Where the defendant is laundering someone else=s money, we usually have 

to rely on circumstantial evidence to prove knowledge.  In two cases this year, 

the Government relied on the defendant=s relationship to the source of the 

money, or his knowledge of the source=s circumstances, to establish the 

knowledge element.  See United States v. Pizano,  421 F.3d 707, 723 (8th Cir.  

2005) (defendant=s relationship with her drug dealer brother, and her lies 

regarding the source of her money, sufficient to show she knew she was 

conducting transactions with drug proceeds); United States v. Hatcher, 132 F. 

Appx 468, 477-9 (4th Cir. 2005) (circumstantial evidence of willful blindness 

includes family relationship, willingness to conduct transactions in own name 

instead of name of real party in interest, and structured cash transactions). 
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In other cases, the Government relied on the unusual nature of the 

transaction or the use of third parties or other means of deception.  See United 

States v. Turner, 400 F.3d at 497  (that the money involved in a loan came in the 

form of structured checks, payable to a third party, that were endorsed over to 

defendant with instructions not to deposit them into a local bank must have 

suggested to defendant Athat something was amiss@ regarding the source of the 

money); United States v. Cassano, 372 F.3d 868, 877-8 (7th Cir. 2004) (evidence 

that defendant cashed checks for third party while third party was in jail, 

continued to do so after third party was released, was highly paid for this service, 

and refused to cosign the checks was sufficient to show knowledge). 

   

Proceeds 

 

In money laundering cases, the SUA proceeds are usually cash, monetary 

instruments or electronic funds, but that need not be so.  In fact, the proceeds 

need not be money at all.  For example, in United States v. Frank, 354 F.3d 910, 

917-8 (8th Cir. 2004), the defendant failed to disclose his ownership of a car to 

the court in compliance with a restitution order.  Because the failure to disclose 

constituted a fraud upon the court and an obstruction of justice, the car was SUA 

proceeds, and the sale of the car was a money laundering offense.  See also 

United States v. George, 363 F.3d 666, 674-75 (7th Cir. 2004) (when defendant 

used counterfeit securities to buy computer chips, the chips became SUA 

proceeds, so the subsequent sale of chips was a '1957 offense). 

 

Moreover, proceeds remain proceeds even as they change form.  In 

George, the original SUA proceeds were computer chips that the defendant 

bought with counterfeit securities; when he converted the chips to cash, the cash 
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became SUA proceeds.  In a more complicated case, the defendant used fraud 

proceeds to buy real property, and then used the real property as collateral for a 

loan.  That made the loan proceeds SUA proceeds, so that when he used the 

loan proceeds to conduct a financial transaction the defendant committed a 

money laundering offense.  See United States v. Real Property Identified as 

Parcel 03179-005R, 311 F. Supp. 2d 126, 130 (D.D.C. 2004). 

 

Once proceeds, always proceeds 

 

In United States v. Magluta, 418 F.3d 1166, 1175 (11th Cir. 2005), the 

defendant made the novel argument that drug proceeds were no longer drug 

proceeds after a Government agent handled the money as an intermediary at 

one stage of the case.  But the Eleventh Circuit held that the Government 

agent=s temporary possession of the money did not purge it of its taint; it was still 

SUA proceeds when defendant used it to conduct his money laundering 

transaction. 

 

The Abut for@ test 

 

In several cases, the Government successfully argued that property 

constitutes SUA proceeds if the defendant would not have obtained or retained 

the money but for the SUA offense.  For example in Frank, 354 F.3d at 923, the 

car that defendant would not have retained if he had complied with the order to 

disclose all of this assets to the court for purposes of satisfying the restitution 

order was the proceeds of the fraud upon the court and an obstruction of justice. 

 Similarly, in United States v. Castellini, 392 F.3d 35, 45 (1st Cir. 2004), the court 

noted that Athe case law as well as the statute establishes that bankruptcy fraud 
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can produce >proceeds=@ in the form of the property that the defendant retained 

instead of disclosing it to the bankruptcy trustee.   

 

  In another case, however, a district court refused to apply the Abut for@ test 

to determine the proceeds of an offense involving the hiring of illegal aliens.  

The Government=s theory was that the Acost savings@ that the employer realized 

by employing illegal aliens represented the proceeds of the offense, but the court 

held that proceeds means that which is obtained from a transaction, not savings 

that the defendant retained as a result of the criminal offense.  See United States 

v. Maali, 358 F. Supp. 2d 1154 (M.D. Fla. 2005), sub. nom. United States v. 

Khanani, appeal docketed, No. 05-61189 (11th Cir. Mar. 28, 2005).  

 

Circumstantial evidence sufficient to show property was SUA proceeds 

 

There are tens of cases in which the Government relied successfully on 

circumstantial evidence to prove that the laundered money was SUA proceeds.  

There are two notable new ones: see United States v. Pizano, 421 F.3d 707, 723 

(8th Cir. 2004) (defendant=s lack of legitimate income, cash deposits into her 

account, and conduct of transactions on behalf of brother who is a drug dealer 

sufficient to establish that funds defendant used to purchase real property was 

brother=s drug proceeds); United States v. Fares, 95 Fed. Appx. 379, 382 (2d Cir. 

2004) (practices consistent with the Black Market Peso ExchangeCcouriers 

delivering large quantities of cash, structured deposits, instructions to wire the 

money to Latin and South AmericaCwere sufficient to establish that the money 

was drug proceeds).  But in United States v. Carucci, 364 F.3d 339, 344 (1st Cir. 

2004), the First Circuit held that evidence that the laundered money came from 

the leader of a notorious organized crime gang who had no legitimate source of 
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income was not sufficient to show that the money was SUA proceeds as opposed 

to the proceeds of other criminal activity. 

 

Proceeds of an offense committed by a third party 

 

Remember, the defendant does not have to be the one who committed the 

SUA offense; the proceeds may be derived from an SUA committed by someone 

else.  In Magluta, 418 F.3d at 1174, the defendant argued that he could not be 

guilty of money laundering because he had been acquitted of the drug offense 

that generated the proceeds being laundered.  But the Eleventh Circuit affirmed 

his conviction, holding that the jury may have acquitted the defendant because it 

believed the SUA offense was committed by someone else.   

 

Gross proceeds versus net proceeds 

 

A few years ago, the Seventh Circuit made quite a mess out of the 

proceeds element when it held that the money had to be the Anet proceeds@ of 

the offense, not the Agross proceeds.@  See United States v. Scialabba, 282 F.3d 

475, 478 (7th Cir. 2002) (money taken from a video poker machine was only the 

gross proceeds of the offense, and therefore distributing the money could not be 

the subject of a money laundering offense).  This is still a problem in the Seventh 

Circuit.  See United States v. Santos, 342 F. Supp. 2d 781, 795 (N.D. Ind. 2004) 

(district court in Seventh Circuit bound to follow Scialabba grants section 2255 

petition to vacate sentence); but see United States v. Warner, 292 F. Supp. 2d 

1051,1066 (N.D. Ill. 2004) (distinguishing Scialabba; indictment alleging 

concealment of fraud proceeds, not payment of business expenses, adequately 

alleges laundering of net proceeds). 
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The good news is that every other circuit that has considered this question 

has rejected Scialabba and refused to follow it.  See United States v. Grasso, 381 

F.3d 160, 167 (3d Cir. 2004) (proceeds, in the context of section 1956, means 

gross proceeds, not net profits; disagreeing with Scialabba); United States v. 

Iacaboni, 363 F.3d 1, 4 (1st Cir. 2004),  (proceeds is not limited to net profits; 

money paid to winning bettors in gambling operation constitutes SUA proceeds; 

rejecting Scialabba). 

 

Proof of the elements of the SUA offense 

 

The circuits appear to be split as to whether it is necessary for the 

Government to allege and prove beyond a reasonable doubt each of the 

elements of the SUA alleged in the money laundering count.  Compare United 

States v. Lomow, 266 F.3d 1013, 1017 (9th Cir. 2001) (Abecause the elements of 

money laundering do not include the elements of the specified unlawful activity, 

the district court did not violate Rule 11 in not informing [defendant] of the 

elements of mail fraud@) with United States v. Carucci, 364 F.3d 339, 345 (1st Cir. 

2004) (evidence was insufficient to prove each of the elements of gambling and 

extortion, which were alleged as the SUA offenses). 

 

The Merger Issue 

 

As we=ve said many times, there cannot be a money laundering transaction 

until the money being laundered has become SUA proceeds.  See United States 

v. Butler, 211 F.3d 826, 830 (4th Cir. 2000) (Athe laundering of funds cannot occur 

in the same transaction through which those funds first become tainted by 
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crime@); United States v. Richard, 234 F.3d 763, 769 (1st Cir. 2000) (same; quoting 

Butler); United States v. Mankarious, 151 F.3d 694, 706 (7th Cir. 1998) (the acts 

that produce the proceeds being laundered must be distinct from the conduct 

that constitutes money laundering).  We lost a case this year because the funds 

were not yet the proceeds of an SUA before they were laundered.  See Carucci, 

364 F.3d at 345-46.   

 

Similarly, in United States v. Silvestri, 409 F.3d 1311, 1335 (11th Cir. 2005), 

the defendant argued that his deposit of a check representing fraud proceeds 

was nothing more than the completion of the fraud offense and thus could not 

constitute money laundering.  But the Eleventh Circuit disagreed and affirmed 

his conviction.  The check represented the proceeds of the mail fraud offense, 

the court said, and defendant therefore committed a money laundering offense 

when he deposited the check. 

 

Defendant need not have physical possession  

 

It is also well-established that the defendant need not have physical 

possession of the funds for them to be proceeds; it is enough that the money be 

under the defendant=s control.  See United States v. Prince,  214 F.3d 740, 752-3 

(6th Cir. 2000), (money becomes proceeds when victim wires it to a third party 

designated by defendant; defendant need not be in physical possession for 

money to be proceeds).  A district court applied that rule this year in United 

States v. Quackenbush, 369 F. Supp. 2d 958, 968 (W.D. Tenn. 2005), when it held 

that the victims= money became SUA proceeds when the victims wired it to a 

third party designated by the defendant.   
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If the defendant does not have control over the victims= funds, however, 

there are no SUA proceeds and thus no money laundering offense.  In United 

States v. Huber, 404 F.3d 1047, 1059 (8th Cir. 2005), the court held that there were 

no SUA proceeds to launder when, instead of transferring money to the 

defendant, the victim simply offset debts that the defendant owed him.  Because 

the defendant never had the funds in his control, the court said, he could not 

have laundered them. 

 

Proceeds of bankruptcy fraud 

 

We now have seemingly conflicting opinions on when money concealed 

from a bankruptcy trustee becomes SUA proceeds.  Years ago, in United States 

v. McIntosh, 124 F.3d 1330, 1336 (10th Cir. 1997), the Tenth Circuit held that 

money a defendant intends to conceal from a bankruptcy trustee is not SUA 

proceeds before the obligation to report his assets to a bankruptcy trustee arises. 

 But in United States v. Castellini, 392 F.3d 35, 49 (1st Cir. 2004), the First Circuit 

has now held that money becomes proceeds of a bankruptcy fraud as soon as 

the debtor gives it to third party to hide for him even though no bankruptcy 

petition has yet been filed; what the third party then does with the money can be 

a money laundering offense. 

 

Fraud scheme that occur in several steps 

 

When a fraud scheme occurs in several steps, the second step may 

constitute the laundering of the proceeds of the first step, even if overall scheme 

is not yet complete.  See United States v. Diamond, 378 F.3d 720, 728 (7th Cir. 

2004) (defendant did more than simply collect money from fraud victims and 
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pass it on to coconspirators; she participated in concealing the money, and that 

both furthered the fraud and constituted money laundering); United States v. 

Maali, 358 F. Supp. 2d 1154, 1157 (M.D. Fla. 2005) (all the Government has to 

show is that the money is proceeds; that the overall scheme is not yet complete 

does not matter).  For that reason, the same acts may be charged as money 

laundering and as the substantive SUA offense.  See Castellini, 392 F.3d at 48  

(acts occurring after the money becomes SUA proceeds may be charged either as 

money laundering or additional substantive SUA offenses, or both), 

 

Intent To Promote 

 

Section 1956(a)(1)(A)(i) is often called the Apromotion money laundering@ 

offense.  The intent to promote is part of the mens rea for the money laundering 

offense.  See United States v. Roy, 375 F.3d 21, 24 (1st Cir. 2004) (intent to 

promote is part of the mens rea, not the actus reus of the offense). 

 

Reinvesting proceeds in the illegal enterprise 

 

There are innumerable ways in which a defendant could use SUA proceeds 

to promote the same or another SUA offense.  The most common may be to 

reinvest the proceeds in the illegal enterprise that generating the proceeds in the 

first place in order to keep the scheme going.  For example, in United States v. 

Lawrence, 405 F.3d 888, 901 (10th Cir. 2005), the defendant was convicted of 

using the proceeds of a Medicare fraud scheme to pay the doctor whose 

participation was essential to the scheme, and to keep Athe doors of the clinic 

open.@   And in United States v. Grasso, 381 F.3d at 160, 168 (3d Cir. 2004),the 

defendant committed promotion money laundering when he used fraud 
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proceeds to cover the scheme=s advertising, printing, and mailing expenses.  See 

also United States v. Parker,  364 F.3d 934, 949 (8th Cir. 2004) (paying expenses 

of a business that are intimately connected with a fraud scheme was promotion 

money laundering). 

 

It is important to understand, however, that ordinary expenses that would 

have been incurred in any event by a partially legitimate business are not 

promotion expenses.  Thus in United States v. Miles, 360 F.3d 472, 479 (5th Cir. 

2004), while the court recognized that any expenditure in furtherance of wholly 

illegitimate business can be a promotion offense, it held that paying Acustomary, 

reasonable and legal operating expenses@ of a partially legitimate business is not 

a violation of ' 1956(a)(1)(A)(i) because the Government could not show that 

those expenses were in furtherance of the scheme. 

 

Other payments that keep the scheme going 

 

Defendants can also commit promotion money laundering by distributing 

the SUA proceeds to their confederates to pay them for their role in the scheme, 

see In re Restraint of Bowman Gaskins Financial Group Accounts, 345 F. Supp. 2d 

613, 624 (E.D. Va.  2004), or by paying others to keep the scheme going.  In 

United States v. Iacaboni, 363 F.3d 1, 5 (1st Cir. 2004), the First Circuit noted that 

nothing keeps an illegal gambling scheme going like paying the winning bettors. 

 See also United States v. Pennell, 409 F.3d 240, 244 (5th Cir. 2005) (using 

proceeds from bogus invoice to repurchase other bogus invoices to keep the 

scheme going was a promotion money laundering offense). 

 

Finally, a defendant can commit a promotion money laundering offense if 



 

 17 

he uses the SUA proceeds to conduct a transaction that helps him to maintain 

the false pretenses that are part of his underlying fraud scheme.  Thus, in United 

States v. Huber, 404 F.3d 1047, 1057-58 (8th Cir. 2005), the court held that a 

transaction that helped the defendant maintain the appearance of eligibility for 

farm-program funds for which he was not eligible promoted the fraud. 

 

The same financial transaction can constitute two offenses at once 

 

In discussing the Amerger issue,@ I noted that the same offense cannot 

constitute both the money laundering offense and the underlying offense that 

generated the SUA proceeds being laundered.  That is because the statute 

requires proof that the laundered funds were already SUA proceeds at the time 

the money laundering transaction took place. 

 

In promotion money laundering, however, there is no Amerger@ issue  

between the money laundering offense and the financial transaction being 

promoted.  Once the money is SUA proceeds, a person who conducts a financial 

transaction with intent to promote an SUA can be charged with either the money 

laundering offense, the SUA offense being promoted, or both.  See United 

States v. Iacaboni, 363 F.3d 1, 6 (1st Cir. 2004) (paying off winning bets promotes 

the gambling offense; rejecting argument that the money laundering offense 

merges with the SUA that generated the proceeds); United States v. 

Anvari-Hamedani, 378 F. Supp. 2d 821, 832-33 (N.D. Ohio 2005) (wiring money 

from United States to Iran is both a section 1956(a)(2)(A) offense and an IEEPA 

offense; there is no merger, multiplicity, or double jeopardy problem). 

 

The Montoya theory 
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The circuits are split as to whether the intent to promote may relate back 

to the offense that generated the proceeds being laundered, if that offense is 

already competed when the money laundering offense takes place.  In United 

States v. Montoya, 945 F.2d 1068, 1076 (9th Cir. 1991), the Ninth Circuit held that 

the deposit of a check representing the  proceeds of a state bribery offense 

promoted the  bribery in that it gave the defendant access to the fruits of his 

criminal activity.  But in United States v. Jolivet, 224 F.3d 902, 910 (8th Cir. 2000), 

the Eighth Circuit held that the deposit of fraud proceeds into a bank does not 

promote the already completed crime. 

 

Now, in a recent case, the Eighth Circuit distinguishes Jolivet and limits it to 

cases where the underlying SUA is complete.  A transaction that relates back to 

the underlying SUA may be a promotion offense, the court said, if it is necessary 

to keep the scheme going.  See United States v. Parker, 364 F.3d 934, 948-50  

(8th Cir. 2004) (paying for already completed deliveries was a promotion offense 

because it was necessary to keep the scheme going). 

   

Promoting an SUA committed by a third party  

 

In most case, the person convicted of promotion money laundering is 

promoting an SUA that he is personally committing or intending to commit.  But 

a third party money launderer may be guilty of promoting someone else=s 

offense. 

 

In United States v. Nektalov, 2004 WL 2389826 at *2 (S.D.N.Y. Oct. 25, 

2004), the court held that a merchant who understood that the gold and 
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diamonds he sold to drug dealers would be taken to Colombia and converted to 

cash, appreciated his role in the money laundering cycle and was therefore guilty 

of promoting the underlying drug offense.  Similarly, in United States v. Bodmer, 

342 F. Supp. 2d 176, 191  (S.D.N.Y. 2004), the court held that a defendant who 

could not possibly commit the offense being promoted C a violation of the 

Foreign Corrupt Practices Act C because he was a non-resident foreign national, 

nevertheless could be convicted of laundering money with the intent to promote 

the violation. 

 

Conceal or Disguise 

 

In cases where the defendant is charged with concealment money 

laundering under ' 1956(a)(1)(B)(i), the most common issue is whether there is 

sufficient evidence of an intent to conceal or disguise.  In several cases this year, 

the intent was shown by the unusual or convoluted nature of the transactions. 

 

For example, in United States v. Magluta, 418 F.3d 1166, 1777 (11th Cir. 

2005), the defendant=s movement of cash from Miami to New York to Israel, 

where it was deposited in an account in a false name, was sufficient to show that 

when defendant paid his lawyer with check drawn on that account, he intended 

to conceal the source of the money.  Similarly, in United States v. Turner, 400 

F.3d 491, 496-98 (7th Cir. 2005), the court held that the use of interest-free loans, 

putting property in the name of a third party, structuring deposits, and traveling 

to out-of-town banks to conduct transactions involving cashier=s checks all 

showed the defendant=s intent to conceal or disguise.  See also United States v. 

Kellum, 119 Fed. Appx. 32, 34 (9th Cir. 2004) (using funds from investment 

account to buy cashier=s check concealed the source of the funds because it 
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made it harder for investigators to discover the existence of the investment 

account). 

 

Putting property in the name of a third party continues to be one of the 

most popular ways of attempting to conceal or disguise SUA proceeds.  In 

United States v. Cruzado-Laureano, 404 F.3d 470, 483 (1st Cir. 2005), a corrupt 

mayor deposited extortion checks payable to his wife=s dental practice into her 

bank account.  He argued that, as mayor, he was personally well known in the 

bank and therefore could not have hope to conceal his identity when he walked 

into the bank to make the deposits.  But the court noted that it was not his 

identity that the defendant was convicted of trying to conceal, but rather the 

nature and source of the deposited funds.  See also United States v. Shepard, 

396 F.3d 1116, 1122-23 (10th Cir. 2005) (depositing fraud proceeds in bank 

account of family member shows intent to conceal). 

 

Other means of concealing and disguising funds include sending property 

abroad, see Magluta, 418 F.3d at 1177  (sending money to Israeli bank account 

and drawing checks on that account was part of effort to conceal the source of 

the money); commingling SUA proceeds with other funds, see United States v. 

Shepard, 396 F.3d 1116, 1121 (10th Cir. 2005) (commingling fraud proceeds with 

funds in bank account of legitimate business shows intent to conceal); and 

passing the money on to a third party to hide, see United States v. Elso, 422 F. 3d. 

1305, 1310 (11th Cir. 2005) (money to an attorney, even as an attorney=s fee, is a 

violation of section 1956(a)(1)(B)(i) if the intent was to conceal or disguise the 

money). 

 

As already noted in connection with the corrupt mayor=s case, the 
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Government need not show that the intent was to conceal or disguise the 

defendant=s identity; concealing nature, source, ownership, control or location of 

the SUA proceeds is sufficient.  In Elso, 422 F.3d at 1310 n.7, the court held that 

removing the money from a third party=s house may have done nothing to 

conceal the nature of the money as drug proceeds, but it did conceal its location. 

  And in United States v. Nichols, 416 F.3d 811, 822-23 (8th Cir. 2005), the court 

held that it was no defense that the defendant first put the victims= funds in an 

account in his own name; his subsequent division of money into three accounts, 

and conversion of it to cash and gambling chips, hampered victims= efforts to 

discover money=s location and use, the court said. 

 

Sanders and cases following Sanders 

 

Defendants charged with concealment money laundering often rely on the 

Tenth Circuit=s decision in United States v. Sanders.  That was the early case 

establishing the principal that ' 1956 is not just a money-spending statute but 

requires proof of an intent to conceal or disguise.  In other words, simply 

spending money earned from illegal activity may violate ' 1957 but does not, by 

itself, violate ' 1956(a)(1)(B)(i).  See United States v. Sanders, 929 F.2d 1466, 1472 

(10th Cir. 1991) (buying a car in own name or daughter=s name with drug 

proceeds is not a violation of ' 1956(a)(1)(B)(i)).  That principle was reaffirmed 

last year in United States v. Blankenship, 382 F.3d 1110, 1129-31 (11th Cir. 2004), 

which held that no reasonable jury could find that a defendant who deposited 

fraud proceeds into an account in his own name and that of a third party acted 

with intent to conceal or disguise.  The defendant=s explanation that he opened 

the account so that he could deposit third party checks was entirely plausible, the 

court said. 



 

 22 

 

But happily for law enforcement, there are more and more cases every year 

distinguishing Sanders on the facts, and holding that the defendant did more 

than simply spend his SUA proceeds.  In United States v. Messino, 382 F.3d 704, 

712-13 (7th Cir. 2004), the court held that a defendant who purchased real 

property made with structured cash deposits and titled the property in his 

daughter=s name acted with intent to conceal.  In United States v. Magluta, the 

court said that using drug proceeds to pay an attorney=s fee was not simply 

money spending where the defendant went to great lengthsCincluding use of 

foreign bank account in false nameCto conceal the source of the money.  And in 

United States v. Graham, ___ Fed. Appx. ___, 2005 WL 481596 (6th Cir. 2005), the 

court, in distinguishing Sanders, held that the purchase of a consumer item like a 

car may constitute concealment if the manner of the purchase, such as using a 

third party=s name,  suggests the intent to conceal the true owner of the 

purchase money. 

 

That the concealment was unsuccessful is not a defense 

 

I always enjoy the cases in which the defendant says, Amy transaction 

concealed nothing; it was so transparent even a law enforcement agent could 

follow it.@  The canonical case in that regard is United States v. Kneeland, 148 

F.3d 6, 17 (1st Cir. 1998) (defendant=s transfer of funds through series of bank and 

brokerage accounts, while creating a paper trail that agents could follow, 

nevertheless was so complex that it indicated an intent to conceal or disguise), 

but the defense was raised again this year in United States v. Shepard, 396 F. 3d 

1116, 1120 (10th Cir. 2005), where once again the court held that the fact that 

defendant=s transactions created a paper trail that agents could follow was not a 
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defense to concealment money laundering. 

 

Evidence that supports the underlying fraud  

 

Finally, courts continue to hold that the same evidence that demonstrates 

the defendant=s intent to commit the SUA may also establish his intent to conceal 

or disguise the SUA proceeds.  In United States v. Huber, 404 F.3d 1047, 1057 

(8th Cir. 2005), the court held that a transaction that allowed the defendant to 

maintain the false appearance necessary to making the underlying fraud succeed 

could be charged as concealment money laundering; and in Shepard, 396 F.3d at 

1122-3, the court said that if the use of ghost employees was part of the scheme 

to defraud, cashing checks payable to those employees would constitute 

concealment money laundering. 

 

Sting CasesC18 U.S.C. ' 1956(a)(3) 

 

The most contentious issue in money laundering sting cases B i.e. violations 

of ' 1956(a)(3) B is whether the undercover agent=s representation to the 

defendant was sufficient to put the defendant on notice that he was conducting a 

transaction involving SUA proceeds. 

 

Courts have long held that the representation need not be explicit, or as 

the First Circuit said this year, AThe Government agent need not expressly state 

that the funds are proceeds of illegal activity if that is the natural inference to be 

drawn.@ United States v. Castellini, 392 F.3d 34, 46 (1st Cir. 2004).  But in United 

States v. Anderson, 391 F.3d 970, 977 (9th Cir. 2004), the Ninth Circuit reversed a 

conviction in a sting case on the ground that the undercover agent, who was 
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representing the money to be the proceeds of a bank fraud, failed to mention 

that the bank was a federally insured financial institution!  I find it hard to 

imagine a case where that would come up in normal conversation between 

money laundering conspirators, but that is now the law in the Ninth Circuit.  In 

contrast, in Castellini , 392 F.3d. at 49,  the First Circuit declined to apply 

Anderson and held that the agent=s statement that he was hoping to conceal 

money from a bankruptcy trustee was sufficient to represent the money to be the 

proceeds of bankruptcy fraud. 

 

Outrageous conduct 

 

When all else fails, defendants in sting cases will argue that the undercover 

operation simply Ashocks the conscience;@ but that rarely works.  This year, in 

United States v. Chambers, 137 Fed. Appx. 253, 256-58 (11th Cir. 2005), the court 

held that there was no due process violation when Canadian and U.S. law 

enforcement agents worked together to give the defendant the opportunity to 

commit his money laundering offense in the United States instead of in Canada, 

so that they could take advantage of the higher penalties and stronger electronic 

surveillance laws available in this country. 

 

Section 1957 

 

As the Fourth Circuit reminded us this year, the purpose of Section 1957 is 

Ato make the drug dealer=s money worthless.@  United States v. Hatcher, 132 Fed. 

Appx. 468, 477 n.3 (4th Cir. 2005) (quoting legislative history).  In other words, if 

every time a criminal spends more than $10,000 in criminal proceeds both parties 

to the transaction can be convicted of a money laundering offense (assuming 
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both have the requisite knowledge of the source of the money), merchants and 

others will think long and hard before they take part in such a transaction. 

 

This is the major difference between 1956 and ' 1957; as far as the mens 

rea elements are concerned, the former requires specific intent to promote or to 

conceal other criminal activity, but the latter requires nothing more than 

knowledge that the money involved in the transaction was derived from some 

type of criminal offense.  See United States v. Huber, 404 F.3d. 1047, 1057 (8th 

Cir. 2004) (' 1957 differs from ' 1956 with respect to the specific intent element; 

Ano intent to promote or knowledge of a design to conceal is required, but the 

transaction must consist of property with a value greater than $10,000"); United 

States v. Hatcher, 132 Fed. Appx. at 477, n.3 (' 1957 is broader than ' 1956 

because Ait criminalizes a transaction without requiring proof of intent to conceal 

the underlying unlawful conduct@). 

 

The $10,000 requirement 

 

To have a Section 1957 offense, the transaction must involve more than 

$10,000 in Acriminally derived property@ C a term that means the same thing as 

Aproceeds@ in ' 1956.  See Castellini, 392 F.3d at 46 n. 7 (Acriminally derived 

property@ means the same thing as Aproceeds@ under ' 1956).  

The courts remain divided, however, over what rule to use to determine if 

funds drawn on a commingled account include at least $10,000 in criminal 

proceeds.  The Ninth Circuit requires strict tracing and gives the defendant the 

benefit of a presumption that criminal proceeds are not involved in movement of 

a portion of commingled funds.  See United States v. Rutgard, 116 F.3d 1270, 

1292 (9th Cir. 1997) (withdrawal of commingled money does not meet $10,000 
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threshold if the remaining balance exceeds the amount of the tainted funds; dirty 

money is presumed to be Alast out@; section 1956 case law holding that the 

transaction need only involve criminal proceeds is not applicable to section 1957). 

 On the other hand, the Tenth Circuit has held that any $10,000 withdrawal from 

a commingled account containing at least $10,000 in SUA proceeds can be a 

' 1957 offense.  See United States v. Johnson, 971 F.2d 562, 570 (10th Cir. 1992) 

(in the context of a withdrawal, the Government is not required to prove that no 

untainted funds were commingled with the unlawful proceeds for section 1957 

purposes). 

 

The cases continue to go both ways, but the recent cases follow the Tenth 

Circuit=s approach in Johnson.  See United States v. Mooney, 401 F.3d 940, 946 

(8th Cir. 2005) (deposit of five checks drawn on an account containing 

commingled funds was a ' 1957 offense even though there was enough clean 

money in the account to cover the checks; Athe Government need not trace each 

dollar to a criminal source to prove a violation of ' 1957@); United States v. Dazey, 

403 F.3d 1147,1163 (10th Cir. 2005) (following Johnson; as a general matter, 

tracing is not required to rule out the presence of legitimate funds; moreover, it 

was mathematically impossible for $100,000 transaction not to involve at least 

$10,000 in SUA proceeds because defendant had, at most, $46,000 in legitimate 

funds in the commingled account); United States v. Bortnick, 2005 WL 1693924 at 

*24 (E.D. Pa. Jul. 20, 2005) (it is sufficient to show more than $10,000 in SUA 

proceeds was commingled with other money; no specific tracing is required). 

 

A separate issue is whether the Government is permitted to aggregate two 

or more related transactions to reach the $10,000 threshold.  In United States v. 

George, the Seventh Circuit was the first Court of Appeals to hold expressly that 
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we may do so.  See United States v. George, 363 F.3d 666,674-75 (7th Cir. 2004) 

(purchasing a car with cash in two installments of $6,000 and $9,000 satisfies the 

$10,000 requirement). 

 

The monetary transaction / financial institution requirement 

 

An offense under ' 1957 requires proof that the transaction involved a 

financial institution, but the recent cases illustrate the wide variety of transactions 

involving financial institutions that qualify.  See United States v. Pizano, 421 F.3d 

707, 423 (8th Cir. 2005) (making down payments on real property with check and 

wire transfer were monetary transactions); United States v. Dazey, 403 F. 3d. at 

1163  (cashing a check is a monetary transaction); United States v. Huber, 404 

F.3d 1047, 1057 (8th Cir. 2005)(using a check is monetary transaction Aby, through 

or to a financial institution@); United States v. Diamond, 378 F.3d 720, 729 (7th Cir. 

2004) (purchase of cashier=s check with fraud proceeds is a section 1957 offense). 

 

Section 1960 

 

We are finally beginning to see some reported decisions involving 

prosecutions and civil forfeitures for operating an illegal money transmitting 

business in violation of Section 1960.   

 

Section 1960(b)(1)(A) makes it an offense to conduct a money transmitting 

business without a state money transmitting license.  In United States v. Barre, 

324 F. Supp. 2d 1173, 1176 (D. Col. 2004), a district court held that the definition 

of money transmitting business in the statute and related regulations is not 

unconstitutionally vague.  But in United States v. 47 10-Ounce Gold Bars, 2005 
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WL 221259 at *5-6 (D. Or. Jan. 28, 2005), the court denied the Government=s 

motion for summary judgment because the evidence in the record was 

insufficient to establish whether a broker who buys gold and silver for its clients is 

a money transmitting business as defined in 31 U.S.C. ' 5330(d)(1)(A). 

 

Much of the early litigation over Section 1960 has concerned the 

requirement that the business be operated in violation of state law.  In United 

States v. Talebnejad, 342 F. Supp. 2d 346, 356-7 (D. Md. 2004), the district court 

held that to prove a violation of section 1960(b)(1)(A), the Government must 

allege and prove each element of the underlying state law, including the 

requirement that the defendant knew that operating without a state license was 

illegal.  That decision, which has been appealed, seems to contradict the 2001 

amendment to Section 1960 in which Congress specifically relaxed the scienter 

requirement by converting the offense to a general intent crime.  Other courts 

have adopted the Government=s view on this point.  See Barre, 324 F. Supp. 2d 

at 1177  (ignorance of the state licensing requirement is not a defense; it is 

enough if defendant knew he was operating a money transmitting business and 

knew that he did not have a license for it). 

 

Failing to register with FinCen 

 

Section 1960(b)(1)(B) makes it an offense to operation a money 

transmitting business without registering with FinCen.  Interpreting this statute 

for the first time, the court in United States v. Uddin, 365 F. Supp.2d 825, 832 (E.D. 

Mich. 2005), held that a person charged with violating ' 1960(b)(1)(B) need not 

know of the federal registration requirement; he need only know that he was 

operating a money transmitting business and that it was not registered with 
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FinCEN. 

 

Constitutionality         

 

After some back and forth, the courts seem to have decided that ' 1960 

does not violate the Equal Protection Clause, even though it makes conduct 

illegal in some states that is legal in other states.  See United States v. Elfgeeh, 

CR-03-0133 (CPS) (S.D.N.Y. Apr. 13, 2004) (rejecting constitutional challenges to 

section 1960(b)(1)(A) on equal protection and due process grounds); United 

States v. Gavidel, 2002 WL 1203845 at *1 (S.D.N.Y. Jun. 3, 2002) (rejecting equal 

protection challenges); Barre, 324 F. Supp. 2d at 1177 (section 1960(b)(1)(A) is 

neither unconstitutionally vague nor a violation of the Equal Protection Clause); 

Talebnejad, 342 F. Supp. 2d at 352 (following Barre, Elfgeeh, and Gavidel; section 

1960(b)(1)(A) does not violate the Equal Protection Clause). 

 

Money Laundering Conspiracy 

 

In one of the few money laundering cases ever to reach the Supreme 

Court, the Court held that Section 1956(h) C the conspiracy statute for violations 

of '' 1956 and 1957 C does not require proof of an overt act.  See Whitfield v. 

United States,125 S. Ct. 687, 689 (2005) (when Congress omits an overt act 

requirement from a conspiracy statute, the common law ruleCwhich does not 

require proof of an overt actCapplies; section 1956(h) does not require proof of 

an overt act); United States v. Huber, 404 F.3d 1047, 1056  (8th Cir. 2005) (same, 

following Whitfield).  Accordingly, what had previously appeared to be a split in 

the circuits on this issue is now resolved. 
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There continues to be litigation regarding a number of the other 

requirements of a money laundering conspiracy.  The cases regarding proof of 

an agreement are always fact-bound and generally rely on circumstantial 

evidence, but the Government usually seems to prevail.  For example, in United 

States v. Pizano, 421 F.3d 707, 719 (8th Cir. 2005) the court held that the evidence 

of a tacit understanding between family members to conceal fact that their 

brother was the true owner of real property, and that the money he used to 

purchase the property was drug proceeds, was sufficient to show agreement 

among the family members to commit money laundering.  Similarly, in United 

States v. Diamond, 378 F.3d 720, 728 (7th Cir. 2004), the court held that the 

defendant=s involvement in the investment of fraud proceeds in an oil refinery, 

her structuring of transactions, her statements about the untraceable nature of 

cash and transferring money out of the country, and her possession of a book 

entitled How to Hide Your Assets and Disappear, all supported the jury=s finding 

that she agreed to join the conspiracy to conceal and disguise criminal proceeds. 

 See also United States v. Turner, 400 F.3d 491, 497 (7th Cir. 2004) (the evidence 

showing defendant acted with the intent to conceal or disguise may also be used 

to show that he intended to join the section 1956(h) conspiracy); United States v. 

Giddings, 107 Fed. Appx. 420, 423-44  (5th Cir. 2004) (evidence that defendant 

participated in movement of drug proceeds sufficient to show he joined the 

money laundering conspiracy). 

 

The Aknowledge@ element 

 

I=ve always thought that in a conspiracy case, a defendant doesn=t have to 

know that the money to be laundered is criminal proceeds; it should be enough 

that he believed it to be so.  In any event, courts continue to hold that 
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knowledge that the money to be laundered is criminally derived is an element of 

the money laundering conspiracy.  See Diamond, 378 F.3d at 728 (to convict a 

defendant of money laundering conspiracy, the Government must prove Athat the 

defendant knew the proceeds used to further the scheme were derived from an 

illegal activity@); United States v. Silvestri, 409 F.3d 1311,1331 (11th Cir. 2005) (to 

prove a conspiracy to violate ' 1956 or ' 1957, Government must prove 

defendant knew money was proceeds of some form of unlawful activity). 

The courts do agree, however, that the defendant=s knowledge that the 

money is criminally derived may be shown by willful blindness.  See Turner, 400 

F.3d at 498  (willful blindness satisfies the knowledge requirement for a 

section 1956(h) conspiracy). 

 

Proof that the money is SUA proceeds 

 

The courts do not agree on whether proof of a money laundering 

conspiracy requires proof that the money the defendants conspired to launder 

was SUA proceeds.  In United States v. Farrell, 2005 WL 1606916 at * 9 (D.D.C. 

Jul. 8, 2005), the court held that because a conspiracy does not require proof of a 

completed money laundering offense, but only an agreement to commit such an 

offense, it is not necessary to prove that the financial transaction involved SUA 

proceeds, but only that defendant agreed to conduct a transaction involving such 

proceeds).  But in United States v. Fernandez-Jimenez, 2005 WL 729490 at *5 

(S.D.N.Y. Mar. 29, 2005), the court required proof that the money defendants 

conspired to launder was SUA proceeds. 

 

Fernandez-Jimenez, however, is an excellent illustration of how a money 

pick-up operation can constitute a money laundering conspiracy.  In that case, 
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the court held that a courier who accepted bags of cash in one part of New York 

City, and was given instructions to drive evasively before delivering cash to 

person unknown to him on street corner in another part of the city, was a 

participant in a conspiracy to violate ' 1956(a)(1)(B)(i). 

 

Conspiracies with multiple objects 

 

Sometimes prosecutors don=t want to use ' 1956(h) because they want to 

make the money laundering and the SUA multiple objects of the same 

conspiracy.  It is possible to do that using ' 371, see United States v. Hogan, 317 

F. Supp. 2d 777, 781 (E.D. Mich. 2004) (money laundering and the SUA may both 

be alleged as objects of a ' 371 conspiracy); but a prosecutor may also charge 

two separate conspiracies, see United States v. Kimbrew, 406 F.3d 1149, 1152 (9th 

Cir. 2005) (breaking the conspiracy into two parts B a ' 371 conspiracy to commit 

mail and wire fraud, and a ' 1956(h) conspiracy to commit money laundering B 

did not constitute double jeopardy; the offenses have separate elements under 

Blockburger); 

 

Relations with Defense Counsel  

 

Closing Argument 

When does a prosecutor go too far in closing argument in a money 

laundering case?  It=s not clear, but one prosecutor came pretty close to the line 

this year.  In Reed v. United States, 133 Fed. Appx. 204, 210  (6th Cir. 2005), the 

court held that it was not improper for prosecutor, in closing argument, to 

remind the jury that defendant=s conduct was illegal even though it was the type 

of unethical conduct one might expect from a person in her professionCa 
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criminal defense attorney. 

 

Grand jury subpoenas 

 

While we=re on the subject of defense attorneys, the Ninth Circuit held last 

year that a prosecutor can send a subpoena to a defense attorney for Afee 

information@ if the Government is investigating the attorney=s client.  See In re: 

Grand Jury Subpoena Duces Tecum to Rork, 94 Fed. Appx. 495, 497 (9th Cir. 

2004) (grand jury subpoena to defense attorney for fee information relevant to 

investigation of client for money laundering did not violate attorney/client 

privilege).  But the prosecutor must be careful when prosecuting the attorney 

himself for committing a money laundering offense. 

 

In United States v. Jarrett, 2005 WL 1224684 at *14 n.6 (N.D. Ind. May 23, 

2005), the court vacated the conviction of a defense attorney on the ground that 

the prosecution was vindictive.  What seemed to trouble the court the most was 

that the Government had enough evidence to prosecute defense attorney for 

money laundering 5 years earlier, but did not do so until he successfully 

defended a high profile drug case.  Moreover, the prosecutor failed to follow the 

guidelines in USAM requiring presentation of exculpatory evidence B including 

evidence of a star witness=s perjury B to the grand jury, and obtaining authority to 

prosecute the attorney from AFMLS.  But see United States v. Watzman, 2005 

WL 309556 at *1 (N.D. Ill. February 7, 2005) (adding a money laundering count to 

an indictment after the defendant=s refusal to enter a guilty plea to lesser 

offenses is not a vindictive prosecution). 

 

Jury Instructions / Willful Blindness 
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The courts will generally give a willful blindness instruction when the 

defendant asserts a lack of guilty knowledge but the evidence supports an 

inference of deliberate ignorance.  See United States v. Florez, 368 F.3d 1042, 

1045 (8th Cir. 2004) (affirming willful blindness instruction when defendant 

opened bank account for ex-husband and withdrew $100,000 cash at his request 

day after he received a wire transfer); United States v. Ibarra, 121 Fed. Appx. 879, 

881  (2d Cir. 2005) (jury properly instructed that willful blindness may satisfy the 

knowledge element of a section 1956(h) conspiracy); United States v. Nektalov, 

2004 WL 2389826 at *3 (S.D.N.Y. Oct. 25, 2004) (setting out conscious avoidance 

instruction used in sting case). 

 

In United States v. Parker, 364 F.3d 934 (8th Cir. 2004), the defendant 

complained that the court should not give the willful blindness instruction if there 

is evidence in the record that the defendant had actual knowledge.  But the 

court held that the willful blindness instruction may be given where a reasonable 

jury could find either that defendant had actual knowledge or that he deliberately 

failed to make inquiry.  See also United States v. Hatcher, 132 Fed. Appx. 468, 

475  (4th Cir. 2005) (Aa willful blindness instruction is appropriate even when 

there is evidence of both actual knowledge and deliberate ignorance@). 

 

Venue 

 

In United States v. Cabrales, 524 U.S. 1, 10 (1998), the Supreme Court held 

that a defendant could not be prosecuted for money laundering in Missouri C 

the district where the SUA took place C when all of the money laundering activity 

took place in Florida.  But the court left open the possibility of prosecuting a 
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money laundering defendant in the district where the SUA took place if the 

defendant participated in moving the money from that district to another.  524 

U.S. at 10.   This year there were two cases affirming convictions based on that 

exception. 

 

In United States v. Nichols, 416 F. 3d 811, 824 (8th Cir. 2005), the court held 

that a defendant who was charged with committing the SUA in Missouri, and who 

participated in moving the proceeds from Missouri to California where the money 

was laundered, could be charged with money laundering in Missouri.  

Conversely, in United States v. Shepard, 2004 WL 1752592 (D. Kan. 2004) the 

court  distinguished Cabrales and held that a defendant who conducted money 

laundering transactions in Missouri could be prosecuted for money laundering in 

Kansas because he was also being prosecuted for committing the SUA in Kansas. 

 

In another case, the district court held that the defendant could be 

prosecuted for money laundering in the district where the financial transaction 

took place, even if the defendant was elsewhere at the time.  See United States 

v. Peterson, 337 F. Supp. 2d 748, 752 (S.D.N.Y. 2005) (denying motion to dismiss 

for lack of venue; venue for a prosecution under ' 1956(a)(2) lies in the Southern 

District of New York  if the defendant, in California, caused his fraud proceeds to 

be cleared through a New York bank for transmission to a bank account in the 

Cayman Islands. 

 

Venue for conspiracies 

 

Section 1956(i)(2) provides that a prosecution for an attempt or conspiracy 

to violate section 1956 or 1957 may be brought in the district where venue would 
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lie for the completed offense.  But in Whitfield v. United States, 125 S. Ct. 687, 

693 (2005), the Supreme Court took a broader view, holding that a conspiracy 

under section 1956(h) may be prosecuted in the district where the agreement 

was reached, where the object of the conspiracy would have been carried out, or 

where an overt act occurred. 

 

Waiver of venue 

 

Improper venue is waived if not raised pre-trial.  See United States v. 

Collins, 372 F.3d 629, 633 (4th Cir. 2004) (defendant who challenges venue based 

on a defect apparent on the face of the indictment must make his objection prior 

to trial; if the indictment states that the SUA occurred in one district and that 

defendant transported the proceeds to another district where the money 

laundering took place, the defect in the indictment, if any, is apparent on its face; 

therefore, defendant waived venue by not objecting prior to trial). 

 

Admissibility of Evidence 

 

We don=t have time to get into the details of this, but there are a number 

of new cases upholding the right of the Government to call a law enforcement 

agent as an expert witness to testify about how money laundering works.  In 

United States v. Turner, 400 F. 3d 491, 499 (7th Cir. 2005),the Seventh Circuit held 

that an IRS agent may offer an expert opinion that the defendant=s financial 

transactions constituted structuring.  Such testimony, the court said, did not 

amount to an impermissible opinion as to the defendant=s guilt. 

 

In United States v. Fox, 119 Fed. Appx. 142, 144  (9th Cir. 2005), the court 
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held that an FBI agent who reviewed 100 boxes of records to trace flow of money 

was permitted to testify as a summary witness who could make complex 

transactions more accessible to the jury.   

 

In United States v. Fernandez-Jimenez, 2005 WL 729490 at *7 (S.D.N.Y. Mar. 

29, 2005), a police detective was permitted to testify as to how drug traffickers 

collect, bundle and transport cash, without offering an opinion as to whether the 

defendant=s actions constituted money laundering.  And in United States v. 

Vicknair, 2005 WL 1400443 at *2 (E.D. La. 2005), an expert was permitted to testify 

regarding the standards, practices and procedures normally involved in a certain 

kind of financial transaction to assist the jury in determining whether the 

defendant=s transaction was designed to conceal and disguise.   See also United 

States v. Nektalov, 2004 WL 1469487 at *3 (S.D.N.Y. Jun 30, 2004) (Government 

agent permitted to describe techniques used to launder drug proceeds, the 

regulatory framework, and ways money launderers attempt to avoid it; expert in 

jewelry business permitted to describe how jewelry industry attempts to comply 

with anti-money laundering requirements, whether cash is typically used to 

purchase gold, and how sellers identify customers who purchase large quantities; 

but experts could not offer opinion on whether defendant was a money 

launderer). 

 

Search and Seizure 

 

Terry stop 

 

Two new cases address the nature of the suspicion that a law enforcement 

officer must have before stopping a person for questioning.  In United States v. 



 

 38 

Acosta, 363 F.3d 1141, 1145 (11th Cir. 2004), the court held that the agent=s belief 

that the defendant was carrying a large sum of money and was on the way to 

commit a money laundering offense was a sufficient basis for a Terry stop of 

defendant=s car and the subsequent consent search of its contents.  Similarly, in 

United States v. Medina, 301 F. Supp. 2d 322, 329 (S.D.N.Y. 2004), the court held 

that the officer=s belief that the defendant might be connected with drug 

traffickers and was carrying bricks of currency wrapped in cellophane in a 

shopping bag justified a Terry stop as the defendant attempted to enter his 

residence. 

 

Miranda warnings 

 

There is also a new case regarding the need for Miranda warnings when 

the police find a suspicious amount of currency in a vehicle on a public highway.  

In United States v. Molina, 368 F. Supp. 2d 308, 329-30 (S.D.N.Y. 2005), agents 

stopped an intercity bus and were looking through the luggage when defendant 

blurted out Athat=s my money.@  In response to the defendant=s motion to 

suppress that statement, the court held that the bus passenger was not under 

interrogation and was not in custody at the time the statement was made. 

 

TITLE 31 OFFENSES 

 

CMIR Reports 

 

A little-used provision in 31 U.S.C. ' 5324(c)(3) makes it an offense to 

structure the transportation of more than $10,000 in currency into or out of the 

United States with the intent to evade the requirement to file a Currency and 
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Monetary Instrument Report  (CMIR).  In United States v. $23,090.00 in U.S. 

Currency, 377 F. Supp. 2d 1223, 1231 (S.D. Fla. 2005), the Government used that 

statute to forfeit the currency that a person divided into amounts under $10,000 

and distributed among multiple couriers with instructions to carry it out of the 

United States to Haiti without filing any CMIR reports.  Among other things, the 

court in that case held that the person who sends money out of the country via 

an agent is responsible for filing a CMIR report. 

 

Structuring 

 

There are several new cases dealing with the mens rea requirements for a 

structuring offense.  In United States v. Pang, 362 F.3d 1187, 1193-4 (9th Cir. 

2004), the court reaffirmed the well-established rule that the Government need 

not prove that the defendant knew structuring was illegal; it is sufficient, the 

court said, to prove that he know of the reporting requirement and intended to 

evade it. 

 

In United States v. MacPherson, 424 F.3d 183, 189-90  (2nd Cir. 2005), the 

court provided an excellent analysis of the way the Government may use 

circumstantial evidence to satisfy the mens rea requirement. The jury, the court 

said, may infer the defendant=s knowledge of the reporting requirement and his 

intent to evade it from the pattern of his transactions.  Depositing $258,000 in 

32 sub-$10,000 transactions, with multiple deposits sometimes occurring at 

different banks on the same day, the court concluded, was powerful 

circumstantial evidence of the defendant=s knowledge and intent. 

 

Moreover, the court noted, while it is not necessary to establish a nexus 
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between the structured funds and another crime to prove a structuring violation, 

proof of the criminal origin of the funds, to the extent it provides a motive for 

concealment, may constitute additional circumstantial evidence of defendant=s 

knowledge and intent. 

 

A few other cases discussed what it takes to prove that a defendant aided 

and abetted or conspired to commit a structuring offense.  In United States v. 

Cassano, 372 F.3d 868, 878-79 (7th Cir. 2004), the court held that a person who 

takes 51 sub-$10,000 checks to a bank and cashes them for third party is guilty of 

structuring or assisting in structuring.  In United States v. MacPherson, 424 F.3d 

at 190, the court held that the mens rea elements of a ' 371 conspiracy to 

structure are the same as they are for the substantive offense).  And in United 

States v. Rosen, 94 Fed. Appx. 567,  (9th Cir. 2004), the court held that a 

conspiracy to structure does not require a showing that the defendant shared his 

co-conspirators= objective regarding ultimate use of the funds; he need only 

share the purpose of causing a financial institution to evade the reporting 

requirements. 

 

Suspicious Activity Reports  

 

Finally, in one case involving a private lawsuit, a district court held that the 

safe harbor provision in 31 U.S.C. ' 5318(g) protects a bank from civil liability for 

reporting suspicious financial activity on a Suspicious Activity Report (SAR), 

whether or not that activity involved a currency transaction.  See Bryant v. Plains 

Nat=l Bank of Lubbock, 2005 WL 39170 at * 2 (N.D. Tex. 2005). 
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Conclusion 

 

Nearly 20 years after the enactment of the Money Laundering Control Act 

of 1986, the courts continue to report an enormous volume of cases construing 

the statutes and applying them in an increasing variety of contexts.  A similar 

analysis of the case law involving the application of the asset forfeiture laws in 

money laundering cases appeared in the September/October , 2005 Asset 

Forfeiture News. 

 


