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I. INTRODUCTION 
 

The forfeiture statutes for money laundering offenses are very powerful law 
enforcement tools.  All property, real or personal, Ainvolved in@ a money laundering 
offense is subject to both civil and criminal forfeiture.  See 18 U.S.C. '' 981-82.  
 

This article discusses what can be forfeited in a money laundering case, and 
summarizes the procedures that govern the forfeiture process.  But first it is important 
to make a seemingly obvious point: there can be no forfeiture under the money 
laundering statutes unless the government first establishes that someone has 
committed a money laundering offense.   
 

In a criminal case, that means that forfeiture is available only if the defendant is 
convicted of at least one count of money laundering.  If he is, the court is required, as 
part of the defendant=s sentence, to order the forfeiture of any property belonging to the 
defendant that was involved in the offense.  See Section 982(a)(1).  In a civil case, the 
government may bring an action directly against the property involved in the offense 
without having to obtain a criminal conviction.  Moreover, civil forfeitures are not limited 
to the property interests of the person who committed the offense; subject to the 
applicable innocent owner defenses,1 third-party property that was involved in the 
money laundering operation is subject to forfeiture.  But the government still must 
establish that a money laundering offense was committed by someone before the 
property may be forfeited pursuant to 18 U.S.C. ' 981(a)(1)(A).   
 

It is important to keep these requirements in mind when deciding whether to seek 
the forfeiture of property under the money laundering statutes. 
 

Obtaining a criminal forfeiture order 
  

Proving that someone committed a money laundering offense is, of course, only 
part of the process.  In a criminal case, in addition to including a money laundering 
count in the indictment and obtaining a conviction for that offense, the prosecutor must 
also make sure that the indictment includes a separate forfeiture allegation tracking the 
language of ' 982, and must obtain a special verdict of forfeiture from the jury at the 
conclusion of the criminal trial.  See Federal Rules of Criminal Procedure 7(c)(2), 31(e) 
and 32(d)(2). 
 

 
1
 As discussed, infra, the forfeiture of third-party property in money laundering 

cases is limited by the innocent owner defense in 18 U.S.C. ' 981(a)(2). 
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A full discussion of criminal forfeiture procedure is beyond the scope of this 
article, but the prosecutor must be aware of at least the following key points.  First, the 
forfeiture allegation must appear in the indictment.  A prosecutor who forgets to include 
a forfeiture allegation in the indictment but remembers it at the end of the trial is out of 
luck.  Notwithstanding the mandatory nature of the forfeiture statute, if there is no 
forfeiture allegation in the indictment, the court has no authority to order forfeiture as 
part of the sentence for money laundering.  See Rule 7(c)(2). 
 

Also, if there is a guilty plea, the defendant has to plead to money laundering; if 
he pleads to something else and the government drops the money laundering count, 
there can be no forfeiture, even if there was a forfeiture count in the indictment and the 
defendant is willing to forfeit his property.  That is because if there is no conviction for a 
money laundering offense, there is no jurisdiction for the forfeiture;2  the only thing the 
prosecutor can do in that case is to have the defendant agree as part of the plea not to 
contest a civil forfeiture complaint that will be filed separately. 
 

Finally, the defendant has to be convicted of the money laundering offense that 
involves the property the government seeks to forfeit.  We cannot convict a person of 
laundering money out of account A and then attempt to forfeit the money in account B.3  
If the money in account B is what we want to forfeit, we must allege and convict the 
defendant of a money laundering offense involving the money in that account. 
 

The remainder of this article discusses what property is forfeitable in a money 
laundering case once the government has established that a money laundering offense 
took place and has taken all the right procedural steps to get a civil or criminal order of 
forfeiture.  We will look at the statutes -- 18 U.S.C. '' 981 and 982 -- to see what 
property is forfeitable for what offenses.  In particular, we will discuss cases that 
broadly interpret the money laundering forfeiture statutes to permit the forfeiture of four 
categories of property -- including property used to Afacilitate@ the money laundering 
offense. 
 

 
2
 See United States v. Aramony, 88 F.3d 1369 (4th Cir. 1996) (when substantive 

money laundering convictions are vacated, forfeitures related to those counts must be 
vacated as well) 

3
 United States v. Bornfield, 145 F.3d 1123 (10th Cir. 1998) (because defendant 

was convicted of using account A to commit the money laundering offense, it was error 
for the jury to return a special verdict forfeiting property in account B). 

   We will also discuss the importance of selecting the money laundering offenses 
alleged in the indictment to maximize the property subject to forfeiture, while keeping in 
mind the requirement that all forfeitures must comply with the Excessive Fines Clause 
of the Eighth Amendment.  And we will discuss whether the property subject to 
forfeiture must be traced directly to the money laundering offense.  As will be seen, 
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strict tracing is required in civil forfeiture cases, except where certain fungible property is 
involved; but in criminal cases, it is possible to obtain a money judgment or to obtain an 
order forfeiting substitute assets if the property directly involved in the offense cannot be 
found. 
 

Finally, we will discuss multi-defendant cases and the rule that the defendants 
are jointly and severally liable for the amount involved in the offense.  I will also give 
some examples to illustrate the advantages and disadvantages of doing forfeiture in a 
money laundering case civilly or criminally.  And I will conclude with a discussion of the 
controversy over whether third parties have standing to object to a money laundering 
forfeiture. 
 
II. PROPERTY "INVOLVED IN" A MONEY LAUNDERING OFFENSE 
 

The statutes governing what is forfeitable in a money laundering case are 18 
U.S.C. '' 981 (civil forfeiture) and 982 (criminal forfeiture).  When first enacted in 1986, 
these statutes permitted forfeiture only of the commissions earned by the money 
launderer.  But they were revised in 1988 to permit forfeiture of all "property involved" 
in a money laundering case, and any property traceable to such property. 
  

To appreciate the scope and breadth of these statutes, it is necessary only to 
contrast them with other forfeiture statutes that authorize forfeiture of "proceeds" or 
property used to "facilitate" the crime.  See e.g. United States v. Hawkey, 148 F.3d 920 
(8th Cir. 1998) (when defendant is convicted of fraud and money laundering, forfeiture is 
not limited to what may be forfeited under Section 982(a)(2), i.e. fraud proceeds, but  
includes all property that may be forfeited under Section 982(a)(1), i.e. property involved 
in money laundering).  
 

A. Forfeiture for currency reporting violations 
 

Forfeiture is available for any of the currency reporting offenses involving CTRs 
and CMIRs set forth in title 31, Sections 5313, 5316, and 5324(a) and (b), respectively.4 
 There is presently no forfeiture for the Form 8300 offenses described in 26 U.S.C. 
' 6050I, but as of this writing Congress is considering legislation to close this gap.5 
In any event, for all of the title 31 offenses, the statutes authorize the forfeiture of all 
property Ainvolved in@ the offense. 
 

 
4
 Civil forfeiture for the CMIR offenses is authorized by 31 U.S.C. ' 5317.  Civil 

and criminal forfeiture for all of the other CTR and CMIR offenses is authorized by 
Sections 981 and 982, respectively. 

5
 See S.2165, Section 8, 105th Congress, 2nd Session (1998). 
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What property is "involved in" a currency reporting offense?  The answer is 
actually rather obvious.  For currency reporting offenses C including failure to report, 
filing false and incomplete reports, and structuring C the court may order the forfeiture 
of the undeclared or structured currency or any property traceable to it.  For example, if 
someone structures the deposit of $30,000 into a bank account to avoid the CTR 
requirement, the government can forfeit the $30,000; and if he uses the money to buy a 
car, it can forfeit the car.6 
 

B. Application of the Excessive Fines Clause 
 

Unfortunately, the inquiry does not end with the determination that the forfeiture 
is authorized by statute.  As a result of the Supreme Court=s decision in United States 
v. Bajakajian, ___ U.S. ___, 118 S. Ct. 2028 (1998), all forfeitures in money laundering 
cases must now be read through the filter of the Excessive Fines Clause of the Eighth 
Amendment.  In other words, even if the forfeiture is authorized by Section 981 or 982, 
the defendant may challenge it on the ground that the forfeiture would be Agrossly 
disproportional to the gravity of the offense.@   
 

In Bajakajian, the Supreme Court held that full forfeiture of unreported currency 
in a CMIR case would be unconstitutional unless the currency was involved in some 
other criminal activity.  Because reporting violations are inherently less serious 
offenses, the Court held, the simple failure to report the exportation of the currency on 
the CMIR form cannot justify the forfeiture of the full amount.  The same reasoning is 
likely to apply to CTR cases where no report is filed, or the report is false or incomplete. 
 

Whether Bajakajian applies to structuring cases is very much an open question.  
There are good reasons to suggest that structuring is not simply a reporting violation: it 
involves careful planning and repeated conduct, often over a period of time, not a 
one-time failure to file a form.  So it may be that the forfeiture of structured funds is not 
Agrossly disproportional to the gravity of the offense,@ even if the money was untainted 
by other criminal activity.   

 
6
 See United States v. 1988 Oldsmobile Cutlass Supreme, 983 F.2d 670 (5th Cir. 

1993) (cars purchased with cashiers checks acquired in structured transaction 
forfeited); United States v. Rogers, 1996 WL 252659 (N.D.N.Y. May 8, 1996) (same). 

But Bajakajian certainly applies to some currency reporting cases, and in those 
cases the government will either have to establish that the property was involved in 
another crime or be prepared to suggest how the court should mitigate the forfeiture to 
avoid the 8th Amendment violation.  The Supreme Court provided few clues as to how 
much mitigation is necessary in a currency reporting case to make the forfeiture 
Aproportional@ to the offense.  Where full forfeiture is authorized by statute, however, it 
seems reasonable that the court would be required to reduce the amount forfeited to the 
maximum amount allowable under the 8th Amendment, and no further.  Moreover, in 
determining what that amount might be, the court should look to aggravating factors, 
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such as the defendant=s efforts to the conceal or structure the currency to evade the 
reporting requirements, his false statements to law enforcement agents and other 
efforts to obstruct justice, and any evidence that he is a repeat offender. 
 

C. Property Involved in ' 1956 and ' 1957 offenses 
 

What property is involved in a violation of ' 1956 or ' 1957?  The answer is a 
good deal more complicated than it is for currency reporting cases.  At the very least, 
the term Aproperty involved@ includes what was forfeitable under the original statute: the 
commission earned by the money launderer.  So if the defendant is a professional 
money launderer hired to launder money for someone else, he may be required to 
forfeit the fee he was paid. 
 

Based on the legislative history, however, four appellate courts have held that 
"property involved" should be read broadly to include not just the commissions and fees, 
but the actual money laundered and any property used to facilitate the money 
laundering offense.7   The cases fall into four categories. 
 

1. The proceeds of the SUA offense 
 

a. the proceeds being laundered 
 

The first category involves the forfeiture of the proceeds of the underlying 
Aspecified unlawful activity@ that are being laundered.  For example, in United States v. 
Trost,8 the defendant was convicted of laundering money stolen from an entity receiving 
federal funds -- i.e., the SUA was a violation of ' 666.  The defendant deposited at 
least $57,000 of the stolen funds into a bank account, transferred $23,000 of that 
money to another bank account, and used it for personal expenses.   
 

The transfer of the $23,000 to the second bank account was alleged as the 
money laundering offense.  Thus, for forfeiture purposes, the property Ainvolved in@ the 
offense included, at a minimum, the $23,000. 
 

 
7
 See United States v. Tencer, 107 F.3d 1120 (5th Cir. 1997) (discussing 

legislative history of 1988 amendment at 134 Cong. Rec. S17365 (daily ed. Nov. 10, 
1988)); United States v. Bornfield, 145 F.3d 1123 (10th Cir. 1998) (following Tencer); 
United States v Hawkey, 148 F.3d 920, 927-28 (8th Cir. 1998) (following Bornfield and 
Tencer); United States v. Trost, ___ F.3d ___, 1998 WL 477238 (7th Cir. Aug. 17, 1998) (dicta) 
(legitimate funds may be forfeited if used to disguise illegitimate funds). 
 

8
 ___ F.3d ___, 1998 WL 477238 (7th Cir. Aug. 17, 1998). 
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Why is this exciting?  If this were a drug case, the forfeiture of the drug proceeds 
under the money laundering statute would be no big deal.  Drug proceeds, and 
property traceable to drug proceeds, are forfeitable under the drug forfeiture statutes.  
In other words, there would be no need to go to the trouble of proving a money 
laundering offense to forfeit the criminal proceeds in that kind of case. 
 

But this was not a drug case, and there is no forfeiture for violations of Section 
666, or for mail fraud, which was also charged in the indictment.  By charging and 
proving a money laundering violation, however, the government was able to forfeit the 
proceeds of the underlying offense, because that was the property being laundered.  
The case law contains many other examples of this use of the money laundering 
statutes.9 
 

b. the proceeds left behind 
 

Returning to Trost, remember that the defendant put $57,000 in a bank account 
and transferred $23,000 somewhere else.  The $23,000 was the subject of the money 
laundering conviction and is clearly involved in the offense.  But what about the rest of 
the $57,000 that the defendant put into the first bank account and left there; is that 
involved in the offense? 
 

In Trost, the defendant objected to the forfeiture of any amount above $23,000.  
He argued that he was convicted of laundering only $23,000 and not the money left 
behind in the first bank account.  But the Seventh Circuit held that when a defendant 
puts his criminal proceeds in a bank account and is convicted of laundering some of it 
by moving it out of that account, the money left behind is also involved in the offense, 
and therefore is also subject to forfeiture. 
 

c. applying the Excessive Fines Clause 
 

 
9
 See United States v. Ladum, 141 F.3d 1328 (9th Cir. 1998) (property concealed 

from bankruptcy court was SUA proceeds and was forfeited as property involved in 
subsequent money laundering designed to conceal and disguise true ownership); 
United States v. Hawkey, 148 F.3d 920, 927-28 (8th Cir. 1998) (government entitled to 
a money judgment for the value of fraud proceeds that were subsequently used to buy 
consumer goods in violation of ' 1957). 
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What happens to a forfeiture of the SUA proceeds in a money laundering case if 
we apply the Excessive Fines Clause?  Generally, in Eighth Amendment cases, the 
forfeiture of criminal proceeds is not found to be Agrossly disproportional to the gravity of 
the offense.@  The issue usually arises in cases where we are forfeiting the proceeds 
directly under a Aproceeds@ statute, but it also applies when we=re forfeiting proceeds in 
a money laundering case.10 

  
What about the proceeds that were left behind in the bank account in Trost?  

That case did not address the Eighth Amendment issue, but it seems that as long as we 
are talking about the forfeiture of criminal proceeds, there would be no Eighth 
Amendment violation. 
 

2. Commingled money 
 

Trost says that dirty money left behind in a bank account money is involved in the 
money laundering offense for forfeiture purposes.  What about clean money that is 
commingled in the bank account, and is transferred along with the dirty money when the 
financial transaction occurs? 
 

It is well-established that it is not necessary for all of the money involved in a 
transaction to be dirty money for the transaction to constitute a money laundering 
offense.11  So, for example, if the defendant puts $1,000 in drug money into an account 
with other money, and then transfers $17,000 out of the account, the $17,000 transfer 
would be a money laundering offense.  In that case, the property Ainvolved in@ the 
money laundering offense includes the entire $17,000, not just the fraction that is 
traceable to the drug offense.  
 

The point is that all Aproperty@ involved in the offense is forfeitable; not just all 
Aproceeds@ involved in the offense.  Contrast this with the forfeiture of proceeds under 
the drug forfeiture statute, ' 853(a).  In a drug case, the government may only forfeit 

 
10

 United States v. Ladum, supra (forfeiture of laundered proceeds of bankruptcy 
fraud not excessive because forfeiture deprives defendant of property he had no right to 
retain anyway); United States v. One 1988 Prevost Liberty Motor Home, 952 F. Supp. 
1180 (S.D. Tex. 1996) (forfeiture of criminal proceeds being laundered, or property 
traceable thereto, cannot be excessive); United States v. Hurley, 63 F.3d 1 (1st Cir. 
1995) (forfeiture of entire amount laundered, even though defendant retained only a 
fraction as his commission, is not excessive because it is "quite rational based on a 
proportionality analysis"). 

11
 See e.g. United States v. Rodriguez, 53 F.3d 1439 (7th Cir. 1995) (purchase of 

house involved SUA proceeds even though only $1,000 of $17,000 payment was drug money); 
United States v. Garcia, 37 F.3d 1359 (9th Cir. 1994) ("it is sufficient to prove that the funds in 

question came from an account in which tainted proceeds were commingled with other funds"). 
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the amount traceable to the drug offense.  But in a money laundering case, all property 
involved in the transaction, including commingled money, is subject to forfeiture.   
 

Now, does the 8th Amendment limit the scope of what the government can forfeit 
under this theory?  It surely does.  If $1,000 is dirty money and $16,000 is clean 
money, a court might well find that forfeiture of the full $17,000, while authorized by the 
statute, is Agrossly disproportional@ to the gravity of the offense. 
 

Or it might not; there are cases where the forfeiture of commingled money under 
the facilitation theory, see infra, was upheld against an Eighth Amendment challenge.  
See  United States v. Tencer, 107 F.3d 1120 (5th Cir. 1997) (forfeiture of both 
laundered proceeds and commingled "clean" money under facilitation theory not 
excessive in light of the amount laundered and duration of the offense).  But this is 
clearly an issue to watch out for. 
 

3. Property exchanged in the transaction 
 

If the money laundering transaction is the exchange of SUA proceeds for another 
piece of property, the other property is "involved in the transaction" as well. 
 
So, if the financial transaction is the purchase of a car, a ranch, a motor home or an 
airplane, the government can forfeit the item that was purchased.12 
 

The best recent example of this is United States v Hawkey, 148 F.3d 920 (8th 
Cir. 1998).  In Hawkey, the defendant misappropriated $140,450 in funds intended as 
charitable contributions and used the money to purchase a number of items for his 
personal use, including a motor home.  He was convicted of mail fraud and money 
laundering (18 U.S.C. ' 1957) and ordered to forfeit $140,450 (in a money judgment) 
and the motor home.   
 

The difference between Hawkey and Trost is that in Trost, the transfer of the 
money from one account to another was the financial transaction.  It was a one-way 
transaction, so there was only one thing to forfeit: the money being transferred (setting 
aside the issue of the money left behind).  In Hawkey, on the other hand, there is a 
two-way transaction: the $140,450 being transferred as purchase money, and the thing 
Hawkey received in return -- the motor home.  Obviously, both the purchase money 
and the motor home were Ainvolved in@ the financial transaction 

 
12

 See United States v. 657 Acres of Land in Park County, 978 F. Supp. 999 (D. 
Wyo. 1997) (ranch purchased with drug proceeds forfeited under ' 981 where 
defendant used cash to make purchase in false name, thus committing violation of 
' 1956(a)(1)(B)(i)); United States v. One 1988 Prevost Liberty Motor Home, 952 F. 
Supp. 1180 (S.D. Tex. 1996) (motor-home purchased with proceeds of bankruptcy fraud 
forfeited). 
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Now, can the government forfeit either one?  Yes, if the motorhome has been 

trashed, has depreciated due to market conditions, or for any other reason is no longer 
worth what it was at the time it was purchased, the government can get a money 
judgment for the full purchase price.  As the panel held, the purchase price reflects the 
amount Ainvolved in@ the money laundering offense and is subject to forfeiture even if 
the defendant=s investment turns out to have been unwise.  But if the government 
would prefer to take the motor home, and not worry about the money judgment, it can 
do that too, because the motor home was also involved in the money laundering 
offense. 
 

Suppose the motorhome has appreciated in value, can the government forfeit the 
full value?  Or is the government entitled only to the value the property had when it was 
involved in the money laundering offense?  In Hawkey the Eighth Circuit held that the 
government is entitled to appreciated value, irrespective of whether the appreciation is 
due to wise investment, effort expended by the defendant, or the infusion of untainted 
funds.  In other words, once the motorhome is involved in the money laundering 
offense, the defendant must forfeit the motor home, not just the portion of the 
motorhome traceable to underlying SUA proceeds.13 
 

If the forfeiture were limited to the amount of money involved in the financial 
transaction, that amount would constitute a cap on the amount the government could 
forfeit.  But the statute is not limited to the money involved in the transaction; it says 
any "property involved in" the financial transaction is subject to forfeiture.  When the 
financial transaction is a purchase or exchange, the property obtained in the exchange 
is also involved in the offense. 
 

Again, contrast this with forfeiture under a Aproceeds@ theory.  In United States v. 
Real Property Located at 22 Santa Barbara Drive,14 the defendant committed a money 
laundering offense when he purchased real property with commingled funds.  He was 
convicted of money laundering, but instead of using Section 981 or 982, the government 
pursued the forfeiture under the drug proceeds statute, 21 U.S.C. ' 881(a)(6).  For that 
reason, only the portion of the property traceable to the drug money was forfeitable.  If 
the government had used the money laundering theory in that case, the entire house 
would have been subject to forfeiture because the money laundering offense was not 
dependent on all of the money in the transaction being tainted. 

 
13

 See also United States v. One 1987 Mercedes Benz 300E, 820 F. Supp. 248, 
252 (E.D. Va. 1993) (where ' 1956 and ' 1957 financial transaction is car payment, car 
is "involved in" the money laundering offense and is forfeitable in its entirety even if 
legitimate funds are used to make other payments). 
 

14
 1997 WL 420580 (9th Cir. 1997) (Table Case). 
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Double recovery 

 
Now, in a two-way transaction, if the purchase money is involved in the offense, 

and the thing being purchased is also involved in the offense, can the government forfeit 
both?  Hawkey says no; forfeiting both the purchase money and the property 
purchased from the same defendant would be double counting.  The government can 
get a money judgment for the amount of SUA proceeds converted to consumer goods, 
or it can forfeit the property obtained in the exchange, but it cannot forfeit both without 
improperly doubling the punishment imposed on the defendant.  
 

In other cases, defendants have attempted to make the opposite argument, 
contending that when they exchange money for goods they are not required to forfeit 
either, but only the difference in value that represents the profit on the exchange.  That 
argument will not fly.  For example, in United States v. Hendrickson,15 the defendant 
gave approximately $500,000 in legitimately derived gold bars in exchange for $742,555 
in drug proceeds.  He argued that the forfeiture should be limited to the $200,000 profit 
he made on the sale.  But the court held that the property involved in the transaction 
was $742,555, and the defendant therefore was required to forfeit that amount, not just 
his profit on the transaction.  Again, the defendant may not be forced to forfeit the same 
property twice, but he cannot protect a portion of the property involved in the offense 
from any forfeiture at all. 
 

Hawkey would be a different case, of course, if both the buyer and the seller 
were convicted of money laundering.  In that case, forfeiture of the purchase money 
from the seller and forfeiture of the goods from the buyer would not impose any double 
punishment on either defendant.  The government would, in effect, recover twice, but 
there=s nothing wrong with that as long as the punishments are imposed on different 
defendants.  The point of forfeiture is not to make the government whole, but to make 
sure the money launderers do not retain any forfeitable property.  So, if the effect of the 
money laundering is to multiply the property subject to forfeiture, it is appropriate to 
forfeit it all.16 
 

Application of the Eighth Amendment 
 

 
15

 22 F.3d 170 (7th Cir. 1994). 

16
 See United States v. Check No. 25128 in the Amount of $58,654.11, 122 F.3d 

1263 (9th Cir. 1997) (' 881(a)(6) case: government may forfeit the same money more 
than once if, through the laundering process, the amount subject to forfeiture has 
multiplied). 

How does the Eighth Amendment apply to the forfeiture of the property obtained 
by a money launderer as part of a money laundering transaction?  It seems that if we 
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are talking about a straight swap of money for something of equal value, where all of the 
purchase money was criminal proceeds, there can be no excessiveness problem.  If 
the forfeiture of the proceeds themselves would not be grossly disproportional to the 
offense, the forfeiture of property of equal value that was exchanged for the proceeds in 
the money laundering transaction would not be grossly disproportional either. 
 

If there was clean money commingled with the purchase money, of course, we 
have the same Eighth Amendment issues we discussed a moment ago, and if the 
property obtained by the money launderer appreciates in value after the money 
laundering offense, we would have Eighth Amendment issues as well. 
 

For example, if the defendant commits a money laundering offense by using SUA 
proceeds to buy stock, and the stock appreciates 100 times in value, it will all be 
forfeitable as property traceable to the money laundering offense, under Hawkey.  But 
defense counsel will surely argue that the forfeiture would be grossly disproportional to 
the original offense.  If the appreciation was due solely to market conditions, that 
argument would not be very strong, but it would be significant if the appreciation was 
due to the defendant=s effort or additional infusions of cash from a legitimate source. 
 

4. Facilitating property 
 

So far, we've talked about three theories of forfeiture: 1) the forfeiture of the 
proceeds being laundered; 2) the forfeiture of commingled property; and 3) and the 
forfeiture of property obtained as part of an exchange for SUA proceeds.  Finally, the 
courts hold that "property involved in" a financial transaction includes property used to 
facilitate the transaction. 
 

Facilitating property is generally defined as property that makes the offense 
easier to commit, or harder to detect, but it cannot be property that is tangentially or 
fortuitously connect to the crime.  To the contrary, the courts hold that there must be a 
Asubstantial connection@ between the property and the criminal offense. 
 

In money laundering cases, prosecutors have run afoul of the substantial 
connection requirement when they have tried to forfeit property that was entirely 
external to the financial transaction -- like the car used to drive to the place where the 
money laundering offense was committed.  That generally will not work, because there 
is little or no connection between the property, i.e. the car, and the financial transaction 
being charged as money laundering.17 
 

 
17

 See United States v. One 1989 Jaguar XJ6, 1993 WL 157630 (N.D. Ill. 1993) 
(automobile used to drive to/from site of money laundering offense is not substantially 
connected). 
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The government has successfully forfeited facilitating property, however, where 
the defendant is charged with conducting a financial transaction with intent to "conceal 
or disguise" under ' 1956, and the property helps the defendant to accomplish that 
aspect of the offense.  In other words, unlike a car that is external to the money 
laundering offense if it is merely used as transportation, property that is used to 
accomplish one of the elements of the offense -- intent to conceal or disguise -- is much 
more substantially connected to the crime and can be forfeited as facilitating property. 
 

The notion of forfeiting facilitating property comes from drug cases like United 
States v.  Rivera, 884 F.2d 544 (11th Cir. 1989), where livestock on a ranch used as a 
cover for a drug operation was forfeited because it facilitated the drug offense by 
making the ranch appear to be something that it was not.  The same is true in money 
laundering cases; where the defendant conducts a transaction with intent to conceal or 
disguise, he often needs to use legitimate property to make the illegal property, and the 
transaction itself, appear to be something that it is not. 
 

For example, if the defendant conceals or disguises the source, location, nature, 
ownership or control of criminal proceeds by commingling dirty money with clean 
money, the clean money is "involved in" the money laundering offense and is subject to 
forfeiture.  The leading case on this point is United States v. Tencer, 107 F.3d 1120 
(5th Cir. 1997), which held that the entire balance in a bank account was forfeitable, 
even though less than half the balance was criminal proceeds, if the purpose of 
depositing the fraud proceeds in that account was to conceal or disguise the proceeds 
among legitimate funds.  Three other circuits have adopted this reasoning as it applies 
to bank accounts,18 and other courts have applied it to other kinds of property, including 
personal property, real property, and businesses.19 

 
18

 See United States v. Bornfield, 145 F.3d 1123 (10th Cir. 1998) (Aforfeiture of 
legitimate and illegitimate funds commingled in an account is proper as long as the 
government demonstrates that the defendant pooled the funds to facilitate, i.e. disguise 
the nature and source of, his scheme); United States v. Hawkey, 148 F.3d 920 (8th Cir. 
1998) (noting that in some instances it may be appropriate to order the forfeiture of an 
account containing commingled tainted and untainted funds); United States v. Trost, ___ 

F.3d ___, 1998 WL 477238 (7th Cir. Aug. 17, 1998) (dicta) (legitimate funds may be forfeited 
if used to disguise illegitimate funds). 

19 See United States v. All of the Inventories of the Businesses Known as Khalife 
Brothers Jewelry, 806 F. Supp. 648, 650 (E.D. Mich. 1992) (if defendant conceals or 
disguises dirty money by exchanging it for inventory in his business, and commingling 
the dirty inventory with the clean inventory, the clean inventory is "involved in" the 
money laundering offense, and is forfeitable); United States v. Hawkey, supra (if 
defendant had used a personal computer to facilitate the illegal monetary transaction in 
violation of ' 1957, the computer would have been subject to forfeiture as facilitating 
property); United States v. Real Property in Mecklenburg County, 814 F. Supp. 468, 
479-80 (W.D.N.C. 1993) (if defendant hides SUA proceeds by using them to pay for the 
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construction of a building, the building and the land where it is located are forfeitable as 
property involved in the money laundering offense, and the entire parcel is forfeitable, 
not just the portion traceable to the offense); United States v. All Assets of G.P.S. 
Automotive Corp., 66 F.3d 483, 487 (2d Cir. 1995) (business used to sell stolen auto 
parts and launder proceeds fft'd under ' 981). 
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Facilitating property outside of "conceal and disguise" cases 

 
In discussing the forfeiture of facilitating prop, we have focused on conceal and 

disguise cases.  Can you use the same theory to forfeit "clean" property if the money 
laundering offense is a ' 1957 violation, or a structuring violation?  Generally, the 
answer is no.  Clean money in the account into which structured deposits are made is 
"present at the scene of the crime," but it is hard to see how its presence makes the 
structuring offense any easier to commit or any harder to detect.  So the courts 
generally hold that clean money in a structuring case is not "involved in" the offense and 
cannot be forfeited.20 

 
The mistake we often make is to assume that a money laundering offense 

automatically taints all of the contents of any bank account involved in the offense.  But 
it is not the bank account that the government is trying to forfeit; it is the money in the 
account that is subject to forfeiture.  A bank account is just an address or routing 
device.21  Therefore, we must focus on the money in the account and show how it was 
involved in the money laundering offense.  In a structuring case, when we are speaking 
of the Aother money@ that was simple present in the account when the structuring 
occurred, this is very hard to do. 
 

The same is true of ' 1957 offenses.  For example,  if someone moves $10,000 
in dirty money from account A to account B, he has committed a ' 1957 offense, but it is 
difficult to explain how the clean money that happens to be in account B when the 
transaction takes place was Ainvolved in@ that offense.  Section 1957 has no Aconceal 
or disguise@ element, so the government will have a hard time arguing that the clean 
money made the ' 1957 offense any easier to commit or harder to detect. 
 

So in general, to forfeit facilitating property in a money laundering case, you have 
to be proceeding with a "conceal or disguise" theory under 1956, and the facilitating 
money must be "involved" in the concealment. 
 

 
20

 See United States v. All Funds on Deposit (Great Eastern Bank), 804 F. Supp. 
444, 447 (E.D.N.Y. 1992) (legitimate funds in bank account do not facilitate structuring; 
account itself is not subject to forfeiture; cases involving facilitation of ' 1956 or 1957 
offenses distinguished). 
 

21
 See United States v. $488,342.85, 969 F.2d 474, 477 (7th Cir. 1992). 
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Application of the Eighth Amendment 
 

Obviously, when we talk about forfeiting facilitating property, we are going to 
have Eighth Amendment considerations.  We have no idea how Bajakajian will affect 
this analysis, but before Bajakajian, the courts were developing a test that incorporated 
both a nexus test C taking into account the relationship of the facilitating property to the 
offense C and a proportionality analysis.  In fact, in Tencer, the court rejected an Eighth 
Amendment challenge to the forfeiture of facilitating property after taking into account 
the amount laundered and duration of the offense.  In the end, it is likely that the same 
analysis that applies to facilitating property in drug cases under '' 881(a)(4), (a)(6) and 
(a)(7) will apply to property forfeited under the facilitation theory in a money laundering 
case. 
 

D. Jury Instructions 
 

Jury instructions regarding the meaning of the term "property involved in" for 
purposes of '' 981/982 are available on Asset Forfeiture Online.  The leading case on 
jury instructions for ' 982(a)(1) is United States v. Bornfield, 145 F.3d 1123 (10th Cir. 
1998), which held that it is preferable for the court to define Ainvolved in@ as including 
the money being laundered, commissions retained by the launderer, and facilitating 
property, but that it is not reversible error if the court fails to do so. 
 
III. CHOOSING THE RIGHT TRANSACTION 
 

In discussing the various forfeiture theories, I have used examples consisting of 
simple, single-step transactions.  But suppose the defendant conducts a series of 
transactions, each of which constitutes a money laundering offense.  How does the 
prosecutor decide which one to charge? 
 

For example, a defendant may move the criminal proceeds from one account to 
another in a series of steps, commingling the proceeds with clean money along the way. 
 At one stage, he may use a business as a cover for the transaction; at another stage, 
he may pool the proceeds in a single, large account where they will be concealed 
among legitimate transactions.  Every one of these transactions may constitute a 
separate money laundering offense, but unless you want an enormous indictment, you 
will need to pick and choose among the various offenses.   
 

There are many considerations that go into choosing the right transactions to 
charge as money laundering, but one of them should be to charge the transactions that 
maximize the amount subject to forfeiture.  Remember, the government can only forfeit 
the property involved in the offense of conviction.22  But it can take advantage of the 
rules about forfeiting commingled property and facilitating property in such cases. 

 
22

 See United States v. Bornfield, supra. 



 

 16 

Again, in the above example, suppose the defendant mixed in some money from 
an unknown source along the way, or ran the money through a business?  By choosing 
the right transaction, the prosecutor can forfeit the money from the unknown source or 
the business as well as the SUA proceeds, either because he transferred the "clean" 
money along with the dirty money in a single transaction, or because the clean property 
was used to facilitate one particular step in the scheme. 
 

Conspiracies 
 

Another way to ensure that the defendant is made to forfeit all of the property 
involved in a money laundering scheme is to use the conspiracy statute, 18 U.S.C. 
' 1956(h).   In other words, instead of bringing an indictment containing a hundred 
counts to make sure that all of the property involved in the scheme is forfeited, you can 
forfeit all of the money that the defendant conspired to launder, and all the other 
property involved in the offense, if the defendant is convicted of a Section 1956(h) 
conspiracy.  That way, you can forfeit all of the SUA proceeds, the commingled 
property, the exchange property, and the facilitating property without charging each 
offense as a separate count.  (Note: there is no forfeiture for conspiracies charged 
under 18 U.S.C. ' 371). 
 
IV. HOW TO COLLECT THE FORFEITURE JUDGMENT IN A CRIMINAL CASE 
 

Suppose you have your forfeiture theory and you can prove the underlying 
money laundering offense.  As a practical matter, how do you go about recovering the 
defendant's assets? 
 

A. Money judgment 
 

First, every money laundering indictment should include a ' 982 count seeking a 
money judgment for an amount of money equal to the amount the defendant laundered. 
 For example, in a three count indictment, the government may charge that the 
defendant laundered $12,000 on July 1, $30,000 on July 2, and $18,000 on July 3.  In 
that case, the ' 982 allegation, if nothing else, should say "as a consequence of his 
conviction on counts 1-3, the defendant shall forfeit a sum of money equal to the 
number of dollars involved in each count."  And on the special verdict form, the jury 
should find that the amount involved in those three offenses was $60,000.  Upon the 
return of that verdict, the court will enter a judgment in favor of the United States for 
$60,000. 
 

A money judgment is just that C a personal judgment against the defendant.  It 
is not necessary for the government to trace the laundered funds to any specific assets. 
 If the defendant laundered $60,000, he owes the government $60,000 in addition to 
any fine and period of incarceration.23   

 
23

 See United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996); United States v. 
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The other good thing about money judgments is that they do not trigger any third 

party rights.  Third party rights come into play only when the court orders the forfeiture 
of specific assets.  Because no specific assets are being forfeited in a money 
judgment, no third party can object to the forfeiture order.   
 

But the disadvantage of money judgements is that they do not give the 
government the right to seize any particular property.  All the government can do is to 
levy against the defendant=s property, or otherwise seek to enforce the judgment under 
the Federal Debt Collection Act.24 
 

B. Directly forfeitable property and property traceable thereto 
 

If you can identify and locate the actual property involved in the offense, whether 
it be proceeds, facilitating property or whatever, you can seize or restrain it pre-trial or 
have the Marshals seize it post-verdict.  That includes property "traceable to" the actual 
property involved in the offense. 
 

So, if the defendant launders $500,000 and keeps it in his house, you can forfeit 
the $500,000 as property involved in the offense.  If he keeps $250,000 but spends the 
other $250,000 to buy a boat, you can forfeit the remaining cash as property involved in 
the offense and the boat as property traceable thereto. 
 

C. Substitute assets 
 

In criminal cases, if you cannot locate the property actually involved in the 
offense, you can forfeit specific assets up to the value of that property.  So in addition 
to getting a money judgment against the defendant (which you have to enforce by 
levying against his property) you can ask the court to forfeit specific property -- 
untainted property -- in substitution for the laundered funds.  And once the court orders 
the forfeiture of substitute assets, they may be seized. 
 

 

Sokolow, 1995 WL 113079 (E.D. Pa. 1995). 

24
 See United States v. Voight, supra (property directly traceable to the offense 

and substitute assets can be seized, but money judgments do not allow the government 
to seize anything). 
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For example, in United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996), the 
defendant received $1.6 million in fraud proceeds and laundered it by transferring the 
money from account A to account B.  The defendant then commingled other money 
with the fraud proceeds in account B.  Finally, the defendant withdrew the money from 
account B and used it to purchase jewelry.  In the end, the defendant was charged and 
convicted of a money laundering offense based on the movement of the $1.6 million 
from account A to account B.  The court=s ensuing discussion of what the government 
was able to forfeit in that case is the best explication in the case law of the issues we 
have just discussed. 
 

First, the court held that the government was entitled to a money judgment for 
the $1.6 million; but it noted that a money judgment does not given the government the 
right seize any particular assets.   Second, the court held that the government could 
recover any directly forfeitable property, or property traceable thereto.  If the jewelry 
were traceable to the laundered funds, it could be forfeited as property "traceable to" the 
property involved in the money laundering offense; but because of the commingling, the 
court held that the jewelry was not traceable to the money laundering offense.  Finally, 
the court held that the jewelry was forfeitable as substitute assets. 
 

Does it make a difference to the government whether the jewelry in Voight was 
forfeitable only under the substitute assets theory instead of the directly forfeitable 
theory?  Yes it does.  Most courts hold that the authority to restrain property pre-trial 
with a restraining order does not apply to substitute assets.25  So if the jewelry in Voight 
was forfeitable only under a substitute assets theory, it could not be restrained pre-trial 
to make sure it remained available for forfeiture. 
 

How else could this have been charged to make the jewelry directly subject to 
forfeiture?  If the purchase of the jewelry had been charged as the ' 1956 offense, 
instead of the transfer of the money from account A to account B, the jewelry would 
have been forfeitable as property obtained in an exchange.  That is, it would have been 
directly forfeitable under the third theory discussed above.  
 

D. Joint and several liability 
 

 
25

 See United States v. Gotti, ___ F.3d ___, 1998 WL 568974 (2d Cir. Sept. 8, 
1998); United States v. Floyd, 992 F.2d 498 (5th Cir. 1993); In Re Assets of Martin, 1 
F.3d 1351 (3rd Cir. 1993); United States v. Ripinsky, 20 F.3d 359 (9th Cir. 1994); United 
States v. Field, 62 F.3d 246 (8th Cir. 1995); but see In Re Billman, 915 F.2d 916 (4th 
Cir. 1990) (pre-trial restraint of substitute assets permitted). 



 

 19 

Each defendant is jointly and severally liable for the entire amount laundered in 
each count for which the defendants are convicted.  So if defendants A, B and C are 
convicted of laundering $60,000 in counts 1-3, each is liable to forfeit $60,000; and if 
they are all convicted of an overarching conspiracy count, they are each liable for the 
full amount of the forfeiture.26   The government can only collect its money once, but it 
can collect it from any defendant.  The only limitation is foreseeability; a defendant 
cannot be made to forfeit property laundered in parts of the scheme that he didn't know 
anything about.  And of course, a defendant cannot be made to forfeit property involved 
in a substantive count with which he was not charged, or on which he was acquitted. 
 

Note that an interesting issue regarding the application of the Excessive Fines 
Clause arises when defendants are held jointly and severally liable for forfeiture.  As 
mentioned, the Eighth Amendment generally does not apply to the forfeiture of 
proceeds, but when minor participants are made to forfeit the entire amount realized by 
a scheme under the doctrine of joint and several liability, there may be an 
excessiveness issue.  Compare United States v. Van Brocklin, 115 F.3d 587 (8th Cir. 
1997) (money judgment equal to entire amount realized as proceeds of bank fraud 
scheme is excessive as applied to a minor participant who, unlike her co-defendants, 
reaped little benefit personally) with United States v. Hurley, 63 F.3d 1 (1st Cir. 1995) 
(holding minor participants, including low-level smurfs, liable for forfeiture of entire 
amount laundered, is not excessive because it is "quite rational based on a 
proportionality analysis"). 
 

E. Intermediaries 
 

Do money judgments and substitute assets forfeitures apply to a person who 
doesn't actually retain the dirty money but is simply laundering it for someone else?  
What about the smurf who takes dirty money to a bank to buy cashiers checks under 
$10,000 and turns the checks over to someone else?  Or the defendant who says "give 
me your dirty money, and I'll trade it for gold for a commission?" 
 

 
26

 See United States v. Simmons, ___ F.3d ___, 1998 WL 476767 (8th Cir. Aug. 
17, 1998) (each defendant is jointly and severally liable for all foreseeable proceeds of 
the scheme; the government is not required to prove the specific portion of proceeds for 
which each defendant is responsible; RICO defendant cannot limit his liability to 
proceeds of the racketeering acts he was charged with committing personally); United 
States v. Hurley, 63 F.3d 1 (1st Cir. 1995) (government can collect the total amount 
subject to forfeiture only once, but subject to that cap, it can collect from any defendant 
so much of that amount as was foreseeable to that defendant). 
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Congress was concerned about the unfairness of applying the substitute assets 
provision to "intermediaries" who don't retain the money.  For that reason, Section 
982(b)(2) says that substitute assets may not be forfeited from an intermediary who 
"handled but did not retain" the dirty money, unless he conducted 3 or more financial 
transactions involving $100,000 in any 12-month period.  So, if an accountant launders 
money for his client by giving him a check in exchange for cash drug proceeds, the 
accountant is probably a mere intermediary from whom substitute assets may not be 
forfeited.27  But a smurf who takes sums of currency to various banks to structure more 
than $100,000 in currency on multiple occasions is liable to forfeit substitute assets.28 
 
V. TRACING REQUIREMENTS IN CIVIL CASES 
 

What we have been talking about are things you can force a criminal defendant 
to forfeit to the government as part of a criminal case once he's been convicted of 
money laundering.  As I mentioned at the outset, the other way to use money 
laundering forfeiture does not require an indictment or conviction at all. 
 

Criminal forfeiture is an in personam action against the defendant, but civil 
forfeiture is an in rem action against the property.  So for criminal forfeiture you need to 
convict the defendant property owner; but for civil forfeiture you do not.  Moreover, 
criminal forfeiture is limited to the assets of the defendant; you can't forfeit from the 
defendant what belongs to someone else.  But in civil forfeiture, it does not matter who 
the owner is or whether he or she committed the money laundering offense.  Property 
belonging to a third person is subject to civil forfeiture if it was involved in a money 
laundering offense. 
 

Moreover, criminal forfeiture is limited to the offense of conviction.  The 
defendant may have laundered $100,000 in 10 transactions, but you can only forfeit 
property involved in the transactions that result in convictions.  Property involved in 
uncharged transactions can be forfeited civilly, however, because in a civil case you 
need only show that property was involved in money laundering generally; it is not 

 
27

 See United States v. Bornfield, 145 F.3d 1123 (10th Cir. 1998) (dicta). 

28
 See United States v. Hurley, 63 F.3d 1 (1st Cir. 1995) (money launderer is 

liable to forfeit substitute assets equal to the entire amount laundered, even though he 
held the money only temporarily and retained only a fraction for his fee); United States 
v. Hendrickson, 22 F.3d 170 (7th Cir. 1994) (gold dealer who retained only $10,000 
profit on sale of gold for $742,555 in drug proceeds required to forfeit $742,555 in 
substitute assets because intermediary exception not applicable); United States v. 
Saccoccia, 823 F. Supp. 994 (D.R.I. 1993) (exception not applicable where alleged 
intermediary was a smurf who was convicted under 31 U.S.C. ' 5322(b) for having 
laundered more than $100,000 in more than three transactions; leaders of professional 
money laundering operation are clearly not intermediaries). 
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necessary to show that it was involved in a specific offense occurring at a specific time 
and place. 
 

So you would use civil forfeiture where: 1) the money launderer is dead or is a 
fugitive; 2) property was involved in money laundering generally, but you cannot identify 
specific transactions, or you only convict the defendant of a representative sample of 
the offenses he committed; 3) the property belongs to a third party (spouse, business 
partner, corporation) who knowingly allowed it to be used to launder money, or it 
belonged to a nominee, and you are not confident you can prove he was only a 
nominee; or 4) the interests of justice do not require conviction (and higher) sentence 
for money laundering, but would be satisfied by money laundering forfeiture. 
 

Disadvantages to civil forfeiture 
  

There is a considerable downside to civil forfeitures, however.  As mentioned, 
one of the great advantages of criminal forfeiture is that it allows you to get a money 
judgment against the defendant, or to forfeit substitute assets.  But money judgments 
and substitute assets are creatures of criminal forfeiture only.  Because criminal 
forfeiture is a part of the punishment, and the punishment is in personam, the court can 
order the forfeiture of something other than the property that is directly traceable to the 
offense in a criminal case. 
 

Because civil forfeitures are in rem, however, there is no logical way to seek the 
forfeiture of something of equivalent value if the property traceable to the offense is 
unavailable.  The property is the defendant in the civil case, so substituting other 
property of equal value in a civil forfeiture case would be akin to prosecuting someone 
of equal value in a criminal case if the defendant were unavailable.  So generally, in 
civil forfeiture cases, if you cannot identify the property directly involved in the money 
laundering offense, or property traceable thereto, you cannot do the forfeiture. 
 

Section 984 
 

This leads to a problem: suppose $10,000 in laundered funds are put in a bank 
account on Monday, and federal agents seize the account for civil forfeiture on Friday 
when the balance is again $10,000.  But in between, on Wednesday, the balance 
dropped to zero.  In general, in civil forfeiture cases, a court would hold that the 
$10,000 you seized on Friday is not the same money as the laundered funds that were 
placed in the account on Monday.  Therefore, you could not forfeit the $10,000. 
 

Congress, in 1992, resolved this problem to some extent in money laundering 
cases by enacting ' 984.  That statute says that where fungible property, like money in 
a bank account is concerned, a dollar in a bank account today is considered the same 
as any dollar that was in the same bank account at any time in the past year.  
Therefore, if you seize the money in a bank account, you can forfeit an amount equal to 
the amount that would have been forfeitable from the same account under any money 
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laundering theory in the past year, notwithstanding the fluctuating balance in the 
account.29 

 
29

 See Marine Midland Bank, N.A. v. United States, 11 F.3d 1119 (2d Cir. 1993) 
(under 18 U.S.C. ' 984, gov't need not satisfy tracing requirement in money laundering 
cases where bank account is seized within one year of date when laundering offense 
occurred); United States v. United States Currency Deposited in Account No. 
1115000763247, 1998 WL 299420 (N.D. Ill. 1998) (once the government has 
established probable cause to believe that the amount of money laundered through a 
bank account in the past year exceeds the balance in the account at the time of seizure, 
the entire balance is subject to forfeiture under ' 984). 
 

 For example, suppose $100,000 in dirty money is laundered by depositing it in a 
bank account and commingling it with $500,000 in clean money.  Using the conceal or 
disguise theory, we could forfeit the $100,000 plus the clean $500,000 as property 
involved in the money laundering offense.  But suppose that by the time we get our act 
together, the balance in the account has dropped down to zero and then gone back up 
to $600,000.  Using ' 984, we can forfeit any fungible property found in the account up 
to the amount that would have been forfeitable under any money laundering theory in 
the past year.  So we could forfeit the entire $600,000 under ' 984. 
 
VI. THIRD PARTY OBJECTIONS TO MONEY LAUNDERING FORFEITURES 
 

A. Standing  
 

My final point concerns objections raised by third parties who claim that the 
laundered money belonged to them, not to the defendant.  Often, money launderers 
are laundering someone else's money, of course.  If you convict the money launderer, 
does the third party (the customer) have standing to object to the forfeiture? 
 

Third party rights come up in different ways in criminal and civil cases.  In a civil 
case, the third party simply contests the in rem forfeiture.  In a criminal case, after you 
convict the money launderer and obtain a forfeiture judgment, the third party can file a 
claim in the post-trial ancillary proceeding and seek to have the forfeiture order 
amended or vacated.  But in both instances, the standing issue is the same: whose 
money are we forfeiting, the launderer's or his customer's? 
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This is a complex topic on which split the courts are presently divided.  The 
majority hold that once a customer turns his money over to a money launderer, he no 
longer has title to the money and therefore cannot contest the forfeiture.30   But one 
court has held that the money launderer is only a bailee and his customer, the bailor, 
has standing to object to the forfeiture while the launderer does not.31 
 

B. Innocent owner defense 
 

There is one key difference between civil and criminal forfeitures regarding third 
party rights.  In criminal cases, the third party only has to show a superior interest in the 
property.  In civil cases, the claimant has to establish that he or she is an innocent 
owner.  An innocent owner under ' 981 is a person who lacks knowledge of the 
underlying criminal act.  To defeat this defense, it is sufficient to show that the person 
knew the defendant was laundering money. The government does not have to show 
that he knew money laundering was illegal.32  But if the claimant succeeds in showing 
lack of knowledge, that is enough.  Unlike drug cases, ' 981(a)(2) lacks a "consent" 
prong; therefore the claimant is not required to show he took all reasonable steps to 
prevent the use of his property in illegal activity.33 
 
VII. CONCLUSION 
 

The forfeiture statutes for money laundering offenses are very powerful law 
enforcement tools.  If used judiciously, with careful attention to the legal and procedural 
requirements that apply, they can make it possible to strike a significant blow at the 
financial resources of criminals and their organizations. 

 
30

 See United States v. All Funds on Deposit . . . in the Name of Kahn, 955 F. 
Supp. 23 (E.D.N.Y. 1997) (customers who gave money transmitter money to transfer to 
relatives in Pakistan lack standing to contest forfeiture of transmitter's bank accounts 
under '' 981 and 984, where transmitter was using those accounts to launder drug 
money). 

31
 See United States v. All Funds on Deposit . ..  Perusa, Inc., CV-96-3081 

(E.D.N.Y. Jun. 18, 1997). 

32
 See United States v. Rogers, 1996 WL 252659 (N.D.N.Y. 1996) (innocent 

owner defense rejected where claimant was present when defendant used structured 
cashiers checks to purchase car). 

33
 See United States v. Real Property 874 Gartel Drive, 79 F.3d 918 (9th Cir. 

1996). 


