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Introduction

Two decisions of the Supreme Court of the United States
(US) shed light on the limits of due process considerations
with respect to the forfeiture of the proceeds of crime in
both criminal and non-conviction-based (civil)
proceedings. This article discusses the holdings in those
cases as well as the surprising concurring opinion of two
of the members of the court, questioning the
constitutionality of civil forfeiture generally.

Is forfeiture remedial or punitive?

Judges and commentators have spent a great deal of time
asking the question, is forfeiture remedial or punitive?
Why is that important? It is generally accepted that actions
by the state that are remedial in nature (such as the
interdiction of contraband) require less protection of
fundamental procedural rights—less “due process”, if
you will—than actions that are intended to be punitive.

It turns out, however, that asset recovery actions are
neither purely remedial nor purely punitive; they are a
hybrid. Confiscating the vehicle used by a drug dealer to
transport drugs is both remedial in the sense that it
prevents him from using the vehicle again for the same
purpose in the future, and punitive in the sense that it
punishes him for using his vehicle for that illicit purpose.

The same could be said of a person who allows his
business to be used to launder money for a stolen property
ring, or a corporation that allows its bank account to be
used as the conduit for funds flowing through the US
financial system to North Korea to fund their nuclear
weapons program.

Perhaps because of the hybrid nature of forfeiture and
confiscation, the courts have struggled to determine just
how much due process is required when the state seeks
not to take away someone’s liberty, but only to take away
some of his property.

We see that in the decisions of our Supreme Court over
the last few decades in cases that decided whether
pursuing both civil forfeiture and a criminal prosecution
constitutes double jeopardy;' whether a forfeiture is so
disproportionate to the offense as to be unconstitutionally
excessive;” or whether the innocent owner of property
used to commit an offense has a constitutional right to
object to the forfeiture based on innocence alone.’

This year, the Supreme Court decided two more asset
forfeiture cases—both of which raised procedural issues.
One involved the process for imposing a forfeiture
judgment in a criminal case as part of the defendant’s
sentence and was decided unanimously; while the other
involved a constitutional issue that had been percolating
in the courts for many years and divided the court along
somewhat surprising ideological lines.

MclIntosh v United States

In MciIntosh v United States, a defendant who was
convicted of a series of robberies had been told at the
time of his indictment that in the event he was convicted,
the government would be seeking the forfeiture of the
proceeds of his crimes. Under federal law, such forfeitures
are imposed as part of the defendant’s sentence, and there
is a procedural rule that says that the court must provide
the defendant with a draft of its forfeiture order
sufficiently in advance of his sentence to give him an
opportunity to object to the forfeiture entirely or to seek
corrections to the order.*

In Mclntosh’s case, the court did not do this. On the
date of his sentencing, it allowed McIntosh to object the
entry of the order forfeiting the proceeds of the robberies,
but it did so without giving him a draft of the order in
advance as the rule required.

Mclntosh objected to the procedural violation. He saw
the court’s failure to follow the rule as a violation of his
constitutional right to due process. If a court does not
follow the rule, he said, the forfeiture order must be
considered void, and he should be allowed to retain the
proceeds of his crime.

The lower courts did not agree, and McIntosh took the
case to the Supreme Court. But that
court—unanimously—did not see this as a due process
violation.

The defendant, they noted, was on notice that the
government would be seeking the forfeiture of the
proceeds of his crime, so there was no element of surprise.
Rather, the trial judge had merely failed to follow a
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procedural rule intended to make the process flow more
smoothly; and the failure to follow that rule—while
clearly an error—was not so injurious to the defendant’s
fundamental rights as to require the government to restore
the proceeds of his robberies to him.

So, Mclntosh’s appeal was denied and the forfeiture
order was affirmed.’

Culley v Marshall

Now, the Supreme Court viewed the other case decided
this year very differently.

In Culley v Marshall, the police in the State of Alabama
seized a vehicle being used by a young drug dealer to
transport drugs, and filed a civil forfeiture action against
it. The vehicle, it turned out, belonged not to the young
drug dealer but to his mother, who filed a claim objecting
to the forfeiture not on the merits—she did not deny that
her son was using the car to transport illegal drugs—but
by asserting her statutory innocent owner defense. That
is, she asserted, “even if my car was being used to
transport drugs, I did not know it and so I have a right to
have my car back.”

Now, everyone agreed that that is a valid defense to
the forfeiture under the applicable law.® If at trial a
property owner is able to establish that she was ignorant
ofthe illegal use of her property, she will get the property
back. But Mrs Culley didn’t want to wait until trial to
raise this defence; she wanted an immediate post-seizure
hearing—prior to trial, and prior to conducting any
investigation of her claim—where she could assert her
innocent owner defense and get her car back right now.

So, the question was, does the right to due process
mean that a property owner has a right to an immediate
hearing where she can raise her innocent owner defense,
or must she wait until trial—which may be months
away—to do so.

This issue has been percolating in our courts for years.
Some of the lower courts have held that there is a right
to such an immediate, post-deprivation hearing, at least
in cases involving automobiles, while others have held
that there is no such right.” So the Supreme Court had to
decide the case.

Breaking down along ideological lines, the conservative
majority held that due process is satisfied by allowing
Mrs Culley to raise her innocent owner defense at trial.
There is no constitutional right to an immediate
post-seizure hearing, the court said, and there was no
violation of her due process rights in requiring her to wait
until trial to raise her defence.’

> MclIntosh v United States 601 U.S. 330 (2024).
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In contrast, the liberal wing of the court would have
held that due process requires an immediate hearing—a
ruling that, from law enforcement’s perspective, would
have had a serious impact on the Government’s ability
to process the tens of thousands of seizures of cash,
vehicles, cryptocurrency, bank accounts, yachts, and
airplanes that are seized for forfeiture every year.

Gorsuch and Thomas

So, the outcome in Culley v Marshall was seen as victory
for law enforcement and a loss for the critics who have
challenged the application of the civil forfeiture laws from
the left side of the political spectrum—that is, those who
believe the forfeiture laws are used disproportionately to
take property from racial minorities, and that the more
procedural obstacles that law enforcement has to
overcome to prevail in a forfeiture case, the fewer such
forfeitures there will be.

But that isn’t the end of the story. The forfeiture
program has also been attacked from the ideological
right—that is, by those who take the libertarian view that
the government has no business taking private property
without obtaining a criminal conviction, because property
is as important as liberty, and if the state needs to obtain
a criminal conviction to take away one’s liberty, it needs
a conviction to take his property as well.

So, in Culley v Marshall, two justices who represent
the ideological right wing, filed a concurring opinion.
They agreed that there was no due process problem with
making a person wait until trial to contest a forfeiture.
There was no need, in their view, for an immediate
post-seizure hearing—which, of course, was the only
issue before court in that case. But at the same time, they
suggested that maybe the time had come to review the
whole idea of non-conviction-based forfeiture, at least in
cases where police departments are allowed to share in
the forfeited proceeds.

Yes, they said, we have had civil forfeiture in the US
for 240 years, and yes, there are volumes of precedents
affirming the constitutionality of the process, but that
does not mean that the modern use of civil forfeiture
should not be reviewed.

So, in a concurring opinion, Justices Gorsuch and
Thomas called on litigants to challenge the premise that
civil forfeiture is constitutional, especially in instances
where law enforcement has an incentive to initiate
forfeiture action because they get to retain some of the
forfeited money.’

At this point, this is very much the minority view, and
it runs counter not only to 240 years of precedent in the
US but also to the trend throughout the rest of the world
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to look to the US as a model for recovering property with But this debate will go on, and it remains to be seen
civil forfeiture, which in turn is recognised as an essential how it will turn out.
law enforcement tool for all of the well-known reasons. "
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