AMENDING THE ADMIRALTY RULES:
Proposed Rule G Would Put All the Rules Pertaining to

Asset Forfeiture in One Place

by Stefan D. Cassella’

Introduction

Asset forfeiture has become an integral part of federal law enforcement.
Tens of thousands of cases a year are initiated when a federal agent seizes
property involved in any one of several hundred crimes for which Congress has
authorized forfeiture as an appropriate remedy. The DEA seizes drug proceeds
and vehicles used to commit drug offenses. The Secret Service seizes computers
used by counterfeiters. The IRS seizes laundered money. The Bureau of
Alcohol Tobacco and Firearms seizes guns. And the FBI seizes fraud proceeds,
gambling dens, obscene articles, terrorist assets and a host of other instruments

of crime.

What do all of these cases have in common? They are all governed by the
Supplemental Rules for Certain Admiralty and Maritime Cases. Yes, whether the
property is a load of fish seized on the high seas by the National Oceanographic
and Atmospheric Administration (NOAA) or stolen Native American artifacts
seized in the desert Southwest by the Department of the Interior, the procedures

for contesting the Government’s forfeiture action are the same: the complaint,

' The author is the Deputy Chief of the Asset Forfeiture and Money Laundering Section
of the United States Department of Justice. The views expressed in this article are solely those
of the author and do not necessarily represent the views or policies of the Department of

Justice.



claim, and answer all must be filed in accordance with the provisions of

Supplemental Rules C and E.

How did this come about? When Congress began expanding the
categories of crimes for which asset forfeiture is authorized, it chose not to
reinvent the wheel by drafting a new set of procedures to govern the litigation of
forfeiture cases in the federal courts. Instead, as each new provision was added
- in cases ranging from alien smuggling to white collar crime - it simply

cross-referenced the Supplemental Rules and said, “do it this way.”

Imagine the astonishment of the novice practitioner who learns that the
forfeiture of his client’'s Wyoming cattle ranch will be governed by procedures
designed to resolve disputes arising in maritime law. “l have to do what?” he
says. “Learn the Admiralty Rules?”

Soitis. The large majority of federal asset seizures are uncontested.
They are resolved in a non-judicial procedure called administrative forfeiture.
But under the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), if someone
wants to contest the forfeiture of his house or his car or his business or his bank
account, and files a claim with the seizing agency, the Government is required to
file a verified complaint /n rem against the property pursuant to Rules C and E.
See 18 U.S.C. § 983(a)(3). And the property owner must respond by filing a claim
and answer in accordance with Rule C(6). See 18 U.S.C. § 983(a)(4). This
procedure is followed several thousand times a year, which means that asset
forfeiture cases now dwarf traditional maritime cases in terms of the number of

district court filings based on the Supplemental Rules.

The result has been a tale of unforeseen consequences. Forfeiture lawyers

- yes, there is now an “asset forfeiture bar” - have had trouble finding, let alone



applying, the appropriate admiralty procedures. And courts, through judicial
interpretation and the development of the case law, have assigned new meanings
to traditional terms of art, causing reciprocal confusion within the admiralty bar.
For example, in forfeiture practice, the term “claimant” refers to anyone who
contests the forfeiture action by filing a “claim,” including owners, lienholders,
spouses in community property states, and crime victims alleging that they are
beneficiaries of a constructive trust. In admiralty practice, of course, “claimant”

and “claim” mean something very different and very specific.

There is now a well-developed and rapidly expanding body of forfeiture
law interpreting such provisions as the “particularity” requirement in Rule E(2)(a)?
and the “forthwith” requirement in Rule E(4).> There are tens of cases discussing

the pleading requirements in Rules C(2)* and C(6)°> and the appropriate sanctions

2 See e.g., United States v. Mondragon, __ F.3d ___, 2002 WL 31781012 (4™ Cir. Dec. 13,
2002) (a complaint must satisfy the particularity requirement in Rule E(2)(a); post-CAFRA, that
means the complaint must allege facts to support a reasonable belief that the property is
subject to forfeiture; probable cause for seizure and the standard for filing a complaint are

separate matters).

3 Compare United States v. Real Property . .. 9832 Richeon Ave, __F. Supp.2d __, 2002
WL 31777852 (C.D. Cal. Nov. 18, 2002) (Rule E(4) is a rule governing service of process, akin to
Rule 4; failure to comply does not deprive the court of jurisdiction or require dismissal of the
complaint) with United States v. Funds Representing Proceeds of Drug Trafficking ($75,868.62),
52 F. Supp.2d 1160 (C.D. Cal. 1999) (Rule E(4)(a) requires arrest of the property “forthwith” once
the complaint is filed; 94-day delay while complaint remained under seal failed to comply with

this requirement; complaint dismissed).

4 See e.g,United States v. Real Property 874 Gartel Drive, 79 F.3d 86 (9th Cir. 1996)

(arrest warrant /n rem may be issued by clerk without probable cause hearing).



to be imposed if the “claimant” fails to comply. And there are forfeiture cases
discussing the interplay of the Supplemental Rules and the Federal Rules of Civil
Procedure.®  What impact these decisions have had or will continue to have on

traditional admiralty and maritime practice is difficult to assess.

Several years ago, the rule-making body attempted to stem the flow of
misapplied case law between forfeiture and admiralty practice by redrafting some
of the rules so that they would apply differently in different types of cases. For
example, Rule C(6) was divided into subsection (a) dealing with forfeiture cases,
and subsection (b) dealing with maritime cases. The idea was to replace such
terms as “claimant” in the forfeiture cases with the more generic “person who
files a statement of interest” so that the case law interpreting one provision
would not spill over into the other. But to no avail. When Congress enacted
CAFRA in 2000, it repeatedly used “claimant” to refer to the person contesting the

forfeiture on any ground, and the courts have held that there is no difference

S See, e.g, United States v. Approximately 2,538.85 Shares of Stock Certificates, 988 F.2d
1281 (1st Cir. 1993) (with respect to part of Rule C(6) requiring notice to owner, ten days runs
from date of personal service, not from date of publication where publication occurs later);
United States v. U.S. Currency ($97,253.00), 1999 WL 458155 (E.D.N.Y. 1999) (claimant violated
Rule C(6) by asserting he was owner of seized cash in his claim—and later asserting he was a
bailee—but remedy is not dismissal of claim, but amendment); United States v. U.S. Currency in
the Sum of $261,480, 2002 WL 827420 (E.D.N.Y. 2002) (claimant who files no claim, and files

answer out of time, lacks standing; motion to strike answer granted).

6 See United States v. $8221,877.16 in U.S. Currency, 148 F. Supp. 2d 427 (D. N.J. 2001)
(filing of a motion to dismiss the forfeiture complaint does not toll the period for filing an
answer under Rule C(6); claimant must file answer and respond to interrogatories before filing

motion to dismiss).



between a “claim” and a “statement of interest.”’

Moreover, forfeiture practitioners have found that the Supplemental Rules
do not adequately address recurring issues in forfeiture practice. No one would
be astonished to learn that nothing in the current set of rules speaks to the
procedure for giving notice to a federal prisoner of the forfeiture of his firearms;
or that the rules say nothing regarding the procedure for initiating a forfeiture
action against a bank account in Spain or a villa on the French Riviera. Yet these

are common occurrences in forfeiture practice.

To address the confusion, the unwanted spillovers, and the absence of
procedures designed to deal with common forfeiture issues, the Department of
Justice has proposed that all of the procedures relating to civil forfeiture practice
be put in one place - a new Supplemental Rule G - and that the provisions in
Rules C and E that currently apply only to forfeiture cases be stricken. A draft of
the new Rule is now before the Advisory Committee on the Federal Rules of Civil
Procedure. The balance of this article discusses some of the key provisions of
the new Rule and why it was considered necessary to separate them from the

traditional rules for admiralty and maritime cases.

Application

The intent of the amendment to the Supplemental Rules is to place all of

the procedures that are unique to civil judicial forfeiture proceedings in one

" See United States v. $557,933.89, More or Less, in U.S. Funds, 287 F.3d 66, 72 n.2, (2™

Cir. 2002) (there is no substantive difference between a “claim” and a “statement of interest”).



place: /e, in Rule G. Thus, in addition to setting forth civil forfeiture procedures
in Rule G itself, the proposal includes a set of conforming amendments that
would strike the provisions of Rules C and E that were designed to apply only to
civil forfeiture cases, including Rules C(2)(d), C(3)(a)(i), C(3)(b)(ii), C(6)(a), E(3)(b),
and E(9)(a).

To avoid unnecessary redundancy, however, provisions that apply equally
to traditional admiralty cases and to civil forfeiture cases would not be replicated
in Rule G. To the contrary, it is intended that if a matter is not addressed by
Rule G, the provisions of Rules A through F will apply, just as the Federal Rules of
Civil Procedure presently apply in admiralty and maritime cases where they are

not inconsistent with the Supplemental Rules.®

It will be clear, however, that Rule G applies exclusively to forfeiture cases,
and that the use of terms such as “claim” and “claimant” in Rule G relates to the
specialized meaning given those terms in the applicable forfeiture statutes, such
as 18 U.S.C. § 983, and does not have any impact on the very different meaning

assigned those terms in traditional admiralty cases.

Complaint

8 See Supplemental Rule A.



A civil forfeiture action begins with the filing of a verified complaint.
Proposed Rule G(2), which governs the filing of the complaint, requires that the
complaint be verified, describe the property with “reasonable particularity,” and
state the place where the seizure took place, the basis for the court’s exercise of
jurisdiction, and “all allegations required by the statute under which the action is
brought.” Obviously, this is derived from current Rules C(2) and E(2). One
difference from the current rules, however, is that Rule G(2) would require
separate statements of the bases for the court’s /n rem jurisdiction and venue.

In modern forfeiture cases, venue may lie in the district where the underlying
crime took place, even though the property is located in another district, or even
in a foreign country.® Thus, a court in Minnesota may have venue over a
forfeiture action against a bank account in Spain, because the underlying crime
occurred in St. Paul.  And it may have /n remjurisdiction over the property
because the court’s arrest warrant /n rem was served on the bank account by
Spanish authorities, or simply because the court has statutory authority to
exercise control over property abroad.’  Requiring an explicit statement of the

bases for jurisdiction and venue may eliminate some confusion on this issue.

9 See 28 U.S.C. 1355(b).

10" See United States v. All Fundss in Account Nos. 747.034/278 (Banco Espanol de
Credito), 295 F.3d 23 (D.C. Cir. 2002) (28 U.S.C. 1355(b) gives the court both venue and in rem
jurisdiction over the defendant property); United States v. All Funds in Any Accounts Maintained
in the Names of Meza, 63 F.3d 148 (2d Cir. 1995) (court in the U.S. may be the proper venue for
litigating a forfeiture action against property abroad, but it has /n rem jurisdiction over the

property only if the foreign court exercises control at the federal court’s request).



As mentioned in the Introduction, there has been a lot of litigation in
forfeiture cases over the meaning of the particularity requirement. The notion is
that the rules governing forfeiture cases require more specificity than simple
notice pleading to ensure that the government does not seize and hold property
for a substantial period of time unless it has a reasonable basis for doing so."
Thus, the verified complaint must do more than simply state the time and date
that the claimant’s property was seized and the name of the officer who seized
it.”> But neither does the complaint have to contain all of the proof needed to
satisfy the Government’s burden of proof at trial. To the contrary, a complaint is
sufficient if it recites facts supporting a “reasonable basis to believe” that the

Government will ultimately be able to meet that burden at trial."

" See United States v. $94,010 U.S. Currency, 1998 WL 567837 (W.D.N.Y. 1998)
(particularity requirement ensures that the Government does not “seize and hold,” for a
substantial period, property to which it has no legitimate claim; but particularity requirement
does not require demonstration that Government can meet its burden of proof pretrial); United
States v. One Parcel ... 2556 Yale Avenue, 20 F. Supp. 2d 1212 (W.D. Tenn. 1998) (same); United
States v. $57,443.00 in U.S. Currency, 42 F. Supp. 2d 1293 (S.D. Fla. 1999) (same), quoting Pole
No. 3172, 852 F.2d 636, 628 (1st Cir. 1988); United States v. One 7997 E35 Ford Van, 50 F. Supp.
2d 789 (N.D. Ill. 1999) (the heightened pleading requirements in Rule E(2)(a) are intended “to
avoid the due process problems associated with the [GJovernment holding property to which it
has no legitimate claim”; complaint alleging that funds were intended to finance Middle East

terrorism was sufficiently particular).
12 See United States v. Mondragon, note 2, supra.

13 1d. See also 18 U.S.C. § 983(a)(3)(D) (“No complaint may be dismissed on the ground
that the Government did not have adequate evidence at the time the complaint was filed to

establish the forfeitability of the property.”).



Some practitioners have confused the probable cause requirement - which
applies to the seizure of property - with the standard for filing a civil forfeiture
complaint. But, as the Fourth Circuit recently held, these are two separate
issues.'”*  The Government must have probable cause before it can seize any
property, but it need only have a reasonable basis to believe it will be able to
establish the forfeitability of the property at trial in order to file a civil forfeiture
complaint. Proposed Rule G(3)(a)(iv) recognizes this distinction. While the
complaint itself may be filed if the Government has a “reasonable basis” to
proceed against the defendant property, the Government may not use an arrest
warrant /n rem to seize any property that is not already in its possession unless “a
neutral and detached magistrate has determined that there is probable cause for the

arrest.” The current rules, of course, contain no such provision.

4 United States v. Mondragon, supra.



Finally, Rule G(2)(c) preserves the provision in current Rule C(2) allowing
the Government to serve interrogatories along with its verified complaint.
Defense counsel do not like this provision. But courts have recognized that
because forfeiture proceedings are filed /n rem, "there is a substantial danger of
false claims” in such proceedings.”™ Unlike a plaintiff in a normal civil lawsuit,
who chooses the defendant against whom he will litigate, the Government has no
control over who will file a challenge to a civil forfeiture complaint. For all the
Government knows, the claimant may have no standing to contest the forfeiture,
or no legal interest in the defendant property. In fact, in some cases, such as
cases where the claim is filed by a foreign corporation, the Government does not
even know if the claimant is a legal entity, or if it is controlled by the person

whose criminal acts gave rise to the forfeiture.®

The interrogatories thus serve the essential purpose of providing the
Government with a means of determining, at an early stage in the proceedings,
who the claimant is, what interest he has in the property, and whether his claim is

frivolous

Service of Process

'S United States v. $557,933.89, More or Less, in United States Funds, 1998 WL 817651
(E.D.N.Y. 1998) (citing the need to guard against false claims as one of the reasons why claimant

had to specify his interest in the defendant property under Rule C(6)).

18 This is an important point in applying the “fugitive disentitlement doctrine,” 28 U.S.C.
2466, which provides that neither any person who is a fugitive in a related criminal case, nor any

corporation he controls, may file a claim contesting the civil forfeiture of property.

10



Proposed Rule G(3)(a) governs the issuance of an arrest warrant /n rem by
the Clerk of the Court upon the filing of a civil forfeiture complaint. The
language is derived from current Rule C(3)(a), but with a number of significant
changes reflecting the way /n rem procedures have been applied in forfeiture

cases.

First, under the new Rule, the Clerk would issue only the warrant itself and
would not be required to issue a “summons” as well. In forfeiture cases, the
summons serves little purpose. The service of the warrant gives the court /n rem
jurisdiction over the property. Notice to potential claimants, which is required
by the Due Process Clause of the Fifth Amendment, is a separate matter. As
discussed below, the current rules do not adequately deal with the notice, and
the courts have accordingly stepped in to fill the gap." Proposed Rule G(4) sets
forth a comprehensive procedure for providing notice in accordance with the
judicially recognized requirements. In light of that, the summons requirement

would be dropped as unnecessary.

7 See Dusenbery v. United States, 534 U.S. 161(2002) (setting forth constitutional

standard for providing adequate notice to potential claimants in a civil forfeiture case).

11



Second, the new Rule exempts cases involving real property from its
provisions. This would bring the Supplemental Rules into accord with 18 U.S.C.
§ 985 which prescribes the procedures for commencing a forfeiture action
against real property, and specifically dispenses with the requirement of an arrest

warrant /n remin such cases.'®

Third, Rule G(3)(a) dispenses with the arrest warrant as an unnecessary
duplication and waste of judicial resources in cases where the property is subject
to a pre-trial restraining order that has already been, or will be, served on the
property.’ However, Rule G(3)(a)(ii) provides that the court may issue an arrest
warrant, on motion of the Government, if it becomes necessary for the court to
do so to retain jurisdiction in the event the restraining order expires or is

dissolved.

Proposed Rule G(3)(b)(i) deals with the execution of the arrest warrant /n
rem, and is derived from current Rules C(3)(b) and E(4), but it expands upon those
rules by making special provision for serving process in a foreign country.
Moreover, Rule G(3)(b)(ii) replaces the “forthwith” requirement in Rule E(4) with
the requirement that the process be served “as soon as practicable.” The rule

would also include specific exceptions for cases where the complaint is filed

18 See18US.C.§ 985(c)(3); United States v. 630 Ardmore Drive, 178 F. Supp.2d 572
(M.D.N.C. 2001) (CAFRA overrules arrest warrant and summons requirement in real property

cases).

19 The old Rule did not address this issue because the authority to issue a pre-trial
restraining order in a civil forfeiture case was not codified until 18 U.S.C. § 983(j) was enacted by
CAFRA.

12



under seal, the property is located abroad, or the case is stayed prior to the

execution of the warrant.

The latter change in the rule is made necessary by a series of conflicting
judicial decisions that have led to some bizarre results. For example, one court
dismissed a complaint when the Government failed to serve the arrest warrant
forthwith, even though the reason for the delay was that the court had signed an
order placing the complaint under seal.?® Another court dismissed a complaint
when the Government failed to served the arrest warrant in a timely way, even
though the property was already in Government custody, and the claimant did
receive timely notice and filed a timely claim.?"  Still other courts have held that
the “forthwith” requirement is not jurisdictional, and cannot be the basis for the

dismissal of a civil forfeiture complaint.??

With forfeiture complaints routinely filed under seal in terrorism and drug

cases, with civil cases routinely stayed to avoid both self-incrimination issues and

3

adverse effects on pending criminal investigations,?* and with more and more

20 See United States v. Funds Representing Proceeds of Drug Trafficking ($75,868.62), 52
F. Supp.2d 1160 (C.D. Cal. 1999) (Rule E(4)(a) requires arrest of the property “forthwith”once the
complaint is filed; 94-day delay while complaint remained under seal failed to comply with this

requirement).

21 See United States v. 2,164 Watches, No. CV00-11781-RMT(JWJx) (C.D. Cal. Sept. 25,
2002) (unpublished).

22 See 9832 Richeon Ave., supra note 3.

23 CAFRA codified the authority to grant a stay at the request of either party to a civil
forfeiture case at 18 U.S.C. § 981(g).

13



forfeiture cases requiring the Government to request the assistance of foreign
governments in serving process on the defendant property, the inflexible

forthwith requirement in Rule E(4) no longer serves the interests of justice.

Notice

As mentioned a moment ago, the current Rules do not spell out the
procedure for guaranteeing that potential claimants to the defendant property
have received notice of the forfeiture action. Proposed Rule G(4) is designed to
rectify that omission and bring the rule into compliance with what the Supreme
Court has said must be done to avoid a violation of the Due Process Clause.
Moreover, the proposed Rule updates the procedure in a number of ways to take
advantage of new technologies, and to provide notice in situations that may not

have arisen very often in traditional admiralty and maritime cases.

First, where the existing rules are unclear as to the number of times the
notice must be published, Rule G(4)(a)(i) provides that the notice must be
published once a week for three successive weeks. This conforms with the
statutory requirement in administrative forfeiture cases,® and the customary

practice of the Department of Justice in civil judicial cases.

Subsection (a)(i) also recognizes that the defendant property may be seized
or may be located in one district, while the forfeiture action may be filed in
another district. Rather than requiring that the Government always publish the

notice in the district where the action is filed, the Rule would allow the

24 See19 U.S.C. § 1607(a).

14



Government to publish in the other district, if it seemed more likely that the
notice would reach its intended audience that way. For example, if a forfeiture
action is filed in Maryland (based on a drug deal that occurred there), against real
property located in Florida, it might be better to permit the Government to
publish the notice in Florida where potential lienholders are most likely to be

found.

Rule G(4)(a)(iii) dispenses with the publication requirement to save judicial
resources in cases where the property subject to forfeiture has a value of less
than $1,000 and the Government has provided direct notice of the forfeiture to
any person with a potential interest in the property. For example, if the
Government seizes a gun from a criminal defendant, and commences a civil
judicial forfeiture of the firearm under 18 U.S.C. § 924(d), the cost of publication
of notice of the forfeiture action may greatly exceed the value of the weapon.
Yet there is little purpose in such publication if the Government provides direct

notice of the forfeiture to the person from whom the gun was seized.

Rule G(4)(a)(iv) deals for the first time with the publication of notice in
cases where the property or a person entitled to notice is located in a foreign
country. It provides that the publication requirement may be satisfied in any of
three ways: A) by publication in a newspaper in the district where the complaint is
filed; B) by publication in a newspaper that circulates in the foreign country where
the property is located (e.g.. in the International Herald Tribune or the
international editions of a U.S. newspaper such as USA Today); or C) in a legal

publication published and circulated in the foreign country.

Finally, recognizing the reality of 21%* Century technology, Rule G(4)(a)(v)

15



permits the Attorney General to satisfy the publication requirement by posting
notice of the forfeiture action on the Internet for a period of not less than 30
days. Such posting would actually, in many instances, be more likely to provide

notice to interested parties than would traditional newspaper publication.®

25 According to Nielsen/Netratings, by January 2001, 58 percent of U.S. households had
Internet access. Plunkett’s E-Commerce and Internet Business Almanac (2002), available at

http://www.plunkettresearch.com/technology/ecommerce_almanac.htm.

16



The current rules contain no requirement regarding the service of direct
written notice of the forfeiture action on any interested party. In many cases,
however, sending such direct notice may be essential to the guarantee of due
process.”® To fill this gap, Rule G(4)(b)(i) would require that in addition to
providing notice by publication, the Attorney General must serve notice of the
forfeiture action, including a copy of the complaint, on any person who “appears
to have an interest” in the property.?’ That would include, at a minimum, a
person who filed a claim contesting the forfeiture in any administrative forfeiture
proceeding that may have preceded the commencement of the judicial forfeiture
action, and any other person who the Government has reason to believe has a
legal interest in the property. For convenience, a person appearing to have an
interest in the property is referred to throughout the remainder of the Rule as a

“potential claimant.”

Rule G(4)(b)(ii) addresses the manner in which direct notice may be served.
The notice may be served on either the potential claimant or his counsel®® in
any manner “reasonably calculated to ensure that such notice is received,”

including first class mail, private carrier or electronic mail.

26 See Dusenbery, supra note 17.

27 The requirement is identical to the one that applies to administrative forfeiture
proceedings under 19 U.S.C. § 1607(a). That statute requires that notice be sent to “each party

who appears to have an interest in the seized article.”

28 See Bye v. United States, 105 F.3d 856 (2d Cir. 1997) (notice to attorney representing
defendant in the criminal case constitutes sufficient notice of administrative forfeiture);
McDonald v. DEA, 1996 WL 157527 (S.D.N.Y. 1996) (service on defense counsel during discovery

in criminal case was sufficient notice).

17



Rule G(4)(b)(iii) deals with service of notice on incarcerated prisoners - a
common situation in forfeiture cases to be sure, and one that probably does not
arise very often in admiralty and maritime cases. The Rule conforms with the
Supreme Court’s decision in Dusenbery v. United States,® and numerous lower
court decisions preceding it, which held that when the Government knows that a
potential forfeiture claimant is incarcerated, it must send notice to the potential
claimant at the current place of incarceration, and not only at a former home
address.*®* Moreover, Government must keep track of the prisoner’s location.
Notice sent to a prison where the prisoner was previously held, but not where he

is being held at the time the notice is sent, is also inadequate.?’

29 Note 17, supra.

30 United States v. Minor, 228 F.3d 352 (4th Cir. 2000) (publication and mailing notice to
home address of incarcerated prisoner is an inadequate “gesture”); United States v. Giraldo, 45
F.3d 509, 511 (1st Cir. 1995) (seizing agencies must take steps to locate the prisoner and send
him notice in jail); United States v. McGlory, 202 F.3d 664 (3d Cir. 2000) (it violates due process
for DEA to send notice to USMS, asking USMS to forward to prisoner; DEA must at least send
notice to prison where defendant is confined); but see Harris v. DEA, 2001 WL 310974 (D. Md.
2001) (DEA not expected to know defendant is in state custody on unrelated state charge;
therefore notice sent to home address was adequate even though defendant was incarcerated);
United States v. Donovan, 2002 WL 730906 (7™ Cir. April 18, 2002) (Table) (in light of DEA
agent’s statement to defendant that his property had been seized, and that he needed to take
steps to recover it, failure to send notice to jail where defendant was held did not violate due

process under Dusenbery).

31 Alli-Balogun v. United States, 281 F.3d 362 (2™ Cir. 2002) (sending notice to prison
two weeks after claimant was transferred to another prison violated claimant’s due process
rights under Dusenbery); Small v. United States, 136 F.3d 1334 (D.C. Cir. 1998) (notice sent to

prisoner’s place of incarceration is not adequate if notice is returned undelivered to seizing

18



Prior to Dusenbery, some courts held that the Government was required to
prove that the notice sent to an incarcerated potential claimant was actually
received. But that is exactly the requirement that the Supreme Court rejected in

Dusenbery. The Court noted

[N]one of our cases cited by either party has required actual notice in
proceedings such as this. Instead, we have allowed the Government to
defend the "reasonableness and hence the constitutional validity of any
chosen method ... on the ground that it is in itself reasonably certain to

inform those affected.??

After reviewing the reasonable procedures for delivery of mail that were in place

at the penitentiary where Dusenbery was housed at the time of notice, the Court

held:

Here, the use of the mail addressed to petitioner at the penitentiary was
clearly acceptable for much the same reason we have approved mailed
notice in the past. ... We think the FBI's use of the system described in
detail above was "reasonably calculated, under all the circumstances, to

apprize [petitioner] of the pendency of the action."  Due process requires

agency before administrative forfeiture is complete and agency could have taken steps to locate
prisoner); Lopez v. United States, 201 F.3d 478 (D.C. Cir. 2000) (same as Small also, parallel

notice to prisoner’s wife that Aerinterest may be forfeited does not cure defective notice).

32 Dusenbery, 122 S. Ct. at 701 (citation omitted).

19



no more.*?

33 Dusenbery, 122 S. Ct. at 702 (citation omitted).
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Rules G(4)(b)(v) and (vi) address the content of the notice and the timing of
the filing of a claim and answer. Subsection (b)(v) provides that the notice must
set forth the date on which the notice is sent, and must inform the recipient that
he or she has 30 days from such date to file a claim in the judicial forfeiture
proceeding. As provided in subsection (b)(ii), notice is deemed to be “served”
on the date on which the notice sent. Thus, subsection (b)(v) conforms with the
statutory requirement in 18 U.S.C. § 983(a)(4), which provides that a person
contesting the judicial forfeiture action must file a claim pursuant to the
Supplemental Rules “not later than 30 days after the date of service of the
Government’s complaint.” Any other rule, such as one that counted the 30-day
period from the date when the notice was received by the addressee, would be
unworkable. In many cases, the Government and the court have no way of
knowing when the notice is received, and thus have no way of knowing when a

default judgment may be entered against a party who has failed to file a claim.**

Rule G(4)(b)(v) also gives the Government the option of setting forth a
specific deadline for filing a claim that gives the potential claimant more time

than the 30 days prescribed by statute. By availing itself of this option, the

34 See United States v. Commodity Account at Saul Stone & Co., 1999 WL 91910 (N.D. III.
1999) (once notice has been published and time for filing claims has expired, court may enter
default judgment against all potential claimants who did not file claims), aff’d 219 F.3d 595 (7™
Cir. 2000); United States v. Real Property ... Lido Motel, 135 F.3d 1312 (9th Cir. 1998) (claimant
who received proper notice but failed to file claim in accordance with Rule C, lacked standing to
challenge magistrate’s authority to enter default judgment); United States v. $230,963.88 in U.S.
Currency, 2000 WL 1745130 (D.N.H. 2000) (when party fails to respond to the complaint within
the time specified by Rule C(6), the Government may move for default pursuant to Rule 55(a),

F.R.Civ.P,; entry of default is prerequisite to a default judgment).
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Government may extend a claimant the courtesy of having additional time to file
a claim as the circumstances may warrant while at the same time making sure

that the deadline for filing the claim is clearly set forth on the record.

Finally, Rule G(4)(b)(vi) conforms with the statutory requirement in Section
983(a)(4)(B) giving the claimant 20 days after the filing of a claim to file an answer

to the Government’s complaint.

Claim and Answer

Proposed Rule G(5) deals with the content and timing of a claim contesting
a judicial forfeiture action and is similar, in most respects, to Rule C(6).
Rule G(5)(a), however, deals with matters that have no counterpart in the present

Rule.

Both current Rule C(6) and the statute governing the filing of a claim in a
judicial forfeiture case, 18 U.S.C. § 983(a)(4), are silent as to the information that
the claim must contain. To fill this gap, Rule G(5)(a)(i) sets forth requirements
regarding the content of the claim that are derived from the statutory
requirements for filing a claim in an administrative forfeiture proceeding pursuant
to 18 U.S.C. § 983(a)(2)(C),*®* and for filing a third party claim contesting a criminal
forfeiture action pursuant to 21 U.S.C. § 853(n)(3).>®* Under Rule G(5)(a)(i), the

35 Section 983(a)(2)(C) provides that a claim contesting an administrative forfeiture
proceeding must identify the specific property being claimed, state the claimant’s interest in

such property, and be made under oath and subject to penalty of perjury.

36 Section 853(n)(3) requires that a third party contesting a criminal forfeiture order must

file a petition under oath and must “set forth the nature and extent of the petitioner’s right, title
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claimant would have to identify the specific property being claimed, state the
claimant’s interest in the property, file the claim under oath, and serve a copy of
the claim on the attorney for the Government. As courts have held when
interpreting Rule C(6), the requirement that the claim be filed “under oath” means
that the claimant must sign the claim personally; the claim cannot be filed and

signed by the claimant’s lawyer.>’

Rule G(5)(a)(i) also makes clear that only a person who asserts an
ownership interest in the property may file a claim. The definition of owner is
tied to the statutory definition in 18 U.S.C. § 983(d)(6) which was enacted by
CAFRA as part of the uniform innocent owner defense. The requirement makes
clear that the Government does not have to litigate the forfeitability of the
property with a person who does not have an ownership interest in it, even
though he may have been in possession of the property when it was seized.
This situation arises most frequently in cases involving the seizure of currency
from a drug courier who has no ownership interest in the property yet files a

claim contesting its forfeiture.

Rule G(5)(a)(ii) is derived from current Rule C(6)(a), which sets forth the

deadlines for filing a claim and answer in a civil judicial forfeiture proceeding.

or interest in the property, the time and circumstances of the petitioner’s acquisition of the right,
title, or interest in the property, any additional facts supporting the petitioner’s claim, and the

relief sought.

37 See Manjarez v. United States, 2002 WL 31870533 (N.D. Ill. Dec. 19, 2002) (claim filed
by claimant’s attorney, instead of by claimant personally, is not “under oath” as the statute

requires, and therefore is not a valid claim).
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The new Rule, however, makes a number of substantive changes that are
necessary to conform with the statutory requirements regarding the filing of the
claim and answer that were enacted in 2000 as part of CAFRA. In particular, the
Rule dispenses with the term “statement of interest or right”and resurrects the
traditional term “claim” to describe the instrument that the claimant must use to

assert his interest in the property.

Rule G(5)(a)(iii) addresses claims that are filed by corporations. It provides
that such claims must be “verified by an officer of the corporation who is duly
authorized to file a claim on behalf of the corporation.” This is a necessary
requirement in light of the provision in subsection (a)(i)(C) that the claim be filed
under oath, subject to penalty of perjury. A claim filed by an attorney with no
personal knowledge of the facts supporting the claim cannot comply with this

requirement. Thus, the claim must be verified by an officer of the corporation.

Conclusion

There is much more, of course, in proposed Rule G, and one could go into
a great deal of detail in describing it. But this brief review should give the
reader a good sense of what the proposed rule is intended to accomplish. It
recognizes the need for a free-standing rule to govern an ever-expanding area of
civil practice that has outgrown its origins in admiralty and maritime law, and it
sets forth some new ideas and approaches to old problems that might be useful
in other areas of practice, including admiralty and maritime law, if adapted to

apply in those areas.
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