MAKING FORFEITURE PART OF YOUR CRIMINAL CASE
by Stefan D. Cassella, AUSA, District of Maryland’

Forfeiture is one of the most important tools in the federal prosecutor’s
arsenal. It allows the Government to punish the defendant by depriving him of the
fruits of his crime, makes it less likely he or anyone else will be able to use his
property to commit other crimes in the future, deters others from committing similar
crimes, and provides a mechanism for recovering property for the benefit of
victims. Accordingly, there should be a forfeiture notice in virtually every
indictment alleging an offense committed for financial gain, or an offense for which
the forfeiture of property used to commit the offense is authorized by statute.

This article discusses, in a checklist format, the steps that a prosecutor
should take to ensure that forfeiture is part of the indictment, plea agreement, jury
verdict and sentence in a criminal case.

1. Include Forfeiture in the Indictment.

Criminal forfeiture is part of the sentence imposed on a person who has
been convicted of a crime. See Libretti v. United States, 516 U.S. 29, 38-39
(1995). Forfeiture authority is governed by each specific statute and criminal
forfeiture is available even where the statute specifically authorizes civil forfeiture.
28 U.S.C. § 2461(c).

Criminal forfeiture is governed by Rule 32.2 of the Federal Rules of Criminal
Procedure and by the procedures in 21 U.S.C. § 853. See 28 U.S.C. § 2461(c)
(making the procedures in Section 853 applicable to all criminal forfeitures).

Rule 32.2(a) requires the indictment or information must put the defendant
on notice that the Government will be seeking forfeiture as part of his sentence.
The notice is typically labeled “Forfeiture Notice” or “Forfeiture Allegation;” it
should not be labeled as “count.”

The notice does not have to list the property subject to forfeiture, but it must
at least track the applicable forfeiture statute language. For example, if the
forfeiture will be based on a conviction for mail or wire fraud, the notice would track
the language of 18 U.S.C. § 981(a)(1)(C), and state that if the defendant is
convicted, all proceeds traceable to the offense will be forfeited to the United
States. Or if the forfeiture will be based on a conviction for money laundering, the
notice would track the language of 18 U.S.C. § 982(a)(1), and state that if the

! With editing assistance from Leslie J. Westphal, AUSA, District of Oregon.



defendant is convicted of money laundering, all property involved in that offense
will be forfeited. See United States v. Lazarenko, 504 F. Supp. 2d 791, 796-97
(N.D. Cal. 2007); United States v. Galestro, 2008 WL 2783360, at *10-11
(E.D.N.Y. 2008); United States v. Woods, 730 F. Supp.2d 1354, 1372-73 (S.D. Ga.
2010); United States v. Clemens, 2011 WL 1540150, *4 (D. Mass. Apr. 22, 2011).
At some point before trial, the government may give notice of specific property it
intends to forfeit by filing a bill of particulars listing the property.

One of the virtues of criminal forfeiture is that the Government can seek a
forfeiture order in the form of a money judgment, even if the defendant no longer
has the proceeds of his crime in his possession, and lacks the present ability to
satisfy the judgment out of other funds. See United States v. Vampire Nation, 451
F.3d 189, 202 (3d Cir. 2006). The amount of the money judgment is typically
determined in the sentencing phase of the case and need not be alleged in the
indictment. See United States v. Kalish, 626 F.3d 165, 169 (2" Cir. 2010); United
States v. Smith, 656 F.3d 821, 827 (8th Cir. 2011). If you do include a specific
figure in the indictment, however, you should use terms like “at least” or “not limited
to.” That way, the defendant cannot claim surprise if at the end of the case it turns
out that the Government is able to establish its right to a larger forfeiture judgment
than seemed to be the case at the outset. See United States v. Segal, 495 F.3d
826, 839-40 (7th Cir. 2007); United States v. Poulin, 690 F.Supp.2d. 415, (E.D. Va.
2010).

Parallel proceedings

When drafting the indictment, it is important that the prosecutor check with
the case agent about the status of any administrative forfeiture proceeding. If the
property has already been forfeited administratively, there is no need to include it
in the indictment; in that case, the property already belongs to the United States.
But if it was seized for administrative forfeiture and someone did file a claim, you
must include the property in an indictment or bill of particulars within 90 days,
obtain an extension of time, or file a parallel civil forfeiture action to preserve our
right to forfeit the property. See United States v. Martin, 662 F.3d 301, 304 (4th Cir.
2011). If the indictment was returned without a forfeiture notice and you then
discover that someone has filed a claim in the administrative forfeiture proceeding,
you will likely have to obtain a superseding indictment within the 90-day period.
This is a nuisance, and is a compelling reason to include the forfeiture notice in the
indictment in the first instance.

If the Government files only a criminal indictment, and does not file a civil
forfeiture action as well, it may only continue to possess the property if it has
complied with the forfeiture statutes governing seizure. See18 U.S.C. §
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983(a)(3)(C). A criminal seizure warrant or a criminal restraining order meets that
requirement. However, if the property was originally seized under civil seizure
authority, usually a civil seizure warrant, the government must obtain a
housekeeping order allowing it to retain the property pending trial. See United
States v. Abrahams, 2013 WL 285719 (D. Md. Jan. 24, 2013); United States v.
Scarmazzo, 2007 WL 587183, *3 (E.D. Cal. 2007.

At the end of the day, not every criminal case will result in a forfeiture. But
including a boilerplate forfeiture notice preserves the forfeiture option. If you later
decide to seek forfeiture, you can identify the assets in a bill of particulars. See
United States v. Adams, 2009 WL 1766794, *3 (W.D. Va. June 24, 2009). If you
decide not to seek forfeiture, there is nothing lost. If you omit the forfeiture notice,
however, forfeiture will not be possible, even if you later discover forfeitable assets,
unless the defendant waives the notice requirement. There is no reason to put
yourself in the position of having to choose between having to supersede the
indictment to include a forfeiture notice and allowing the defendant to retain
forfeitable property just because you failed to include the forfeiture notice in the
indictment in the first instance.

2. Preserve the Property Pending Trial.

It is important to make sure that the forfeitable property is preserved pending
trial. Often the property will already be in the Government’s possession when the
indictment is returned because it was seized at or before the time of the
defendant’s arrest, but if that is not the case, you should ask for a pre-trial
restraining order or criminal seizure warrant under 21 U.S.C. § 853(e) or (f),
respectively.

Restraining orders and seizure warrants must be issued on a finding of
probable cause. While it is not necessary to list the property subject to forfeiture
in the indictment, it is useful to do so if it appears likely that you will be seeking a
restraining order or seizure warrant because in that case the court may rely on the
grand jury’s finding of probable cause and will not require the Government to
submit a separate affidavit.

For example, if you are seeking to restrain a bank account that is listed in the
forfeiture notice in the indictment, you would simply file an ex parte application for
the restraining order, stating that an indictment has been returned and that the
grand jury has found probable cause to believe that the account in question will be
subject to forfeiture if the defendant is convicted. United States v. Holy Land
Foundation for Relief and Development, 493 F.3d 469, 475 (5™ Cir. 2007) (en
banc); United States v. Jamieson, 427 F.3d 394, 405 (6th Cir. 2005); United States
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v. Bollin, 264 F.3d 391, 421 (4th Cir. 2001).

To take advantage of this procedure, it is good practice to advise the grand
jury that there is a forfeiture notice at the end of the indictment, and that you are
asking them to find probable cause to believe the property listed in the notice is
forfeitable based on the testimony they have heard.

The defendant has no right to a pre-restraint hearing, United States v. Holy
Land Found. for Relief & Dev., 493 F.3d 469, 475 (5th Cir. 2007) (en banc), and no
right to challenge the restraining order in a post-restraint hearing unless he shows
1) that he has no funds other than the restrained property with which to hire
counsel; and 2) that there is a reasonable basis to believe that the court erred in
granting the restraining order. This is called the Jones-Farmer Rule after the two
leading cases. See United States v. Jones, 160 F.3d 641 (10th Cir. 1998); United
States v. Farmer, 274 F.3d 800, 804-05 (4th Cir. 2001). The details of the rule
vary from circuit to circuit, however, so it is important to know how it has been
implemented in your circuit.

In the Fourth Circuit, both directly forfeitable property and substitute assets
may be seized or restrained. Elsewhere, only traceable property can be seized or
restrained. Compare In Re Billman, 915 F.2d 916, 919 (4th Cir. 1990) with United
States v. Parrett, 530 F.3d 422, 430-31 (6" Cir. 2008); United States v. Gotti, 155
F.3d 144 (2d Cir. 1998); United States v. Floyd, 992 F.2d 498 (5th Cir. 1993); In Re
Assets of Martin, 1 F.3d 1351 (3rd Cir. 1993); United States v. Ripinsky, 20 F.3d
359 (9th Cir. 1994); United States v. Field, 62 F.3d 246 (8th Cir. 1995).

If the property is real property, you can also file a notice of lis pendens in the
local land records, unless the indictment is sealed, in which case, you must wait
until the indictment is unsealed.

3. Plea Agreements

You should insist that the defendant agree to the forfeiture as part of his plea
agreement, which should spell out what the defendant is agreeing to forfeit, and
that he is waiving all of his rights under the federal rules.

In general, it is a bad idea to agree to return property to obtain a guilty plea.
This creates the appearance of buying a guilty plea, undermines the purpose of
forfeiture (to punish the defendant), and is devastating to the morale of the agents
who worked hard to locate the property. Itis equally wrong to agree to a lesser jail
sentence for a defendant who is willing to give up the property, as that creates the
impression that a defendant with property to forfeit is able to “buy his way out of
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jail.”

An Assistant U.S. Attorney may not agree to return property that has already
been administratively forfeited. Once property has been forfeited, it belongs to
the United States, and a prosecutor has no more authority to agree to return it than
he or she would have to agree to turn over title to office furniture or a Government
computer.

It is important to remember that the defendant must plead to an offense that
supports the forfeiture. Forfeiture is part of the defendant’s sentence, and he may
only be sentenced for offense for which he has been convicted. So, if the
defendant pleads guilty to Crime A, the court may only forfeit property derived from
or used to commit Crime A, it has no authority to forfeit property connected to
Crime B, even if the defendant is willing to agree to it. See United States v.
Venturella, 585 F.3d 1013, 1016, 1017 (7th Cir. 2009) (noting that in the Seventh
Circuit, a defendant’s agreement to a sentence not authorized by law is not binding
on the defendant).

Thus, it will usually be best to base the forfeiture on a conspiracy charge or a
scheme to defraud that encompasses the entire course of conduct and all of the
property that should be forfeited. On the other hand, if criminal forfeiture is
impossible, you may require the defendant to agree not to contest a parallel civil
forfeiture of the property involved in offenses other than the one to which he is
pleading guilty.

The plea agreement may state that the U.S. Attorney will recommend that
any forfeited property be used to satisfy a restitution order, but it cannot bind the
Attorney General. Recommendations must be approved by Main Justice.

United States v. Pescatore, 637 F.3d 128, 131 (2nd Cir. 2011); United States v.
Fenner, 2011 WL 2014939, *2 (M.D. Pa. May 23, 2011). Forfeiture and restitution
serve entirely different purposes and can both be imposed for the same conduct.
United States v. Newman, 659 F.3d. 1235 (9" Cir.2011).

The defendant cannot be penalized for failing to convince his wife not to
contest the forfeiture of her part of the property in the ancillary proceeding. United
States v. Bennett, 252 F.3d 559 (2d Cir. 2001). But the defendant can be
penalized under the sentencing guidelines for attempting to frustrate the forfeiture
by transferring the property to third parties. United States v. Baker, 227 F.3d 955,
967 (7th Cir. 2000); United States v. Keeling, 235 F.3d 533, 536-37 (10th Cir.
2000).



4. Consent Order of Forfeiture

Rule 32.2(b) says that the court must enter a preliminary order of forfeiture
sufficiently in advance of sentencing to allow the parties to suggest revisions
before the order becomes final. The court’s failure to comply with this and the other
procedural requirements in the rule can have dire consequences. See United
States v. Shakur, 691 F.3d 979, 988-89 (8th Cir. 2012) (vacating the order of
forfeiture).

The easiest way to comply with most of the procedural requirements is to
have the defendant sign a “Consent Order” at the time of the guilty plea or
re-arraignment or have the defendant specifically agree to the entry of the
Preliminary Order at the time of the plea. You definitely should not wait until the
day of sentencing to get the forfeiture order. It is not uncommon for everyone to
forget about the forfeiture at sentencing, and as discussed below, if that happens,
the entire forfeiture process may be void.

The content of the consent order of forfeiture will differ depending on
whether the defendant is agreeing to forfeit specific assets, only a money
judgment, or a combination of the two. There is also a variation that defers the
calculation of the amount of the money judgment until after sentencing. You will
want to check with your asset forfeiture coordinator to get the proper model order.

5. Special Verdict / Jury Instructions

If the case goes to trial, the forfeiture does not come into play until the jury
has returned a guilty verdict, at which point there is a post-verdict forfeiture
hearing. Per Rule 32.2(b)(5), the court must ask the parties, before the jury begins
to deliberate, if they will waive the jury or ask that the jury be retained to determine
the forfeiture. Some courts hold that the burden is on the defendant to make an
affirmative request to have the jury retained, see United States v. Nichols, 429
Fed. Appx. 355, 356 (4th Cir. 2011) (per curiam), but others have held that the
effect of a 2009 amendment to the rule was to put the burden on the court to make
an affirmative inquiry. United States v. Mancuso, __ F.3d ___, 2013 WL
1811276 (9" Cir. May 1, 2013). Under the latter view, if the court does not make
the inquiry, the defendant’s silence may not constitute a knowing waiver of his jury
right, with the result that any forfeiture order entered by the court may be void. /d.

To avoid this, you must remind the court of its duty to inquire of the
defendant if he or she will be requesting that the jury be retained to determine the
forfeiture in the event that it returns a guilty verdict. Note, however, that there is
no right to have the jury retained if the Government is only asking for a money
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judgment. See United States v. Tedder, 403 F.3d 836, 841 (7th Cir. 2005); United
States v. Gregoire, 638 F.3d 962, 972 (8th Cir. 2011). The amount of the money
judgment is therefore always determined by the court alone, either on the papers

submitted by the Government, or following an evidentiary hearing.

If the jury is waived, the court may postpone the forfeiture hearing to a later
date — as long as the forfeiture order is entered prior to sentencing.
If the jury is retained, you must prepare jury instructions and special verdict forms
and decide if you will need to call any additional witnesses. Generally, calling
witnesses is unnecessary, as the Government is allowed to rely on evidence from
the “guilt phase” of the trial. See United States v. Sabhnani, 599 F.3d 215, 262-63
(2" Cir. 2010); United States v. Roberts, 696 F. Supp.2d 263, 271 (E.D.N.Y.
2010). Also, because forfeiture is part of sentencing, hearsay is admissible. See
United States v. Ali, 619 F.3d 713, 720 (7th Cir. 2010); United States v. Capoccia,
503 F.3d 103, 109 (2d Cir. 2007).

The only issue in the forfeiture phase of the trial is whether the Government
is able to establish the required nexus between the property and the offense of
conviction by a preponderance of the evidence. The Government is not required
to prove that the property belonged to the defendant, and it is not a defense that
the property belonged to a third party. All issues regarding ownership are
deferred to a post-trial ancillary proceeding by Rule 32.2(b)(2). United States v.
Andrews, 530 F.3d 1232, 1236 (10™ Cir. 2008).

6. Sentencing

Rule 32.2(b)(4) says that the forfeiture must be included in the oral
announcement of the sentence and included in the judgment. As mentioned
earlier, the court’s failure to issue a forfeiture order at or before sentencing is likely
to be fatal. See United States v. Shakur, 691 F.3d 979, 988-89 (8th Cir. 2012);
United States v. Petrie, 302 F.3d 1280, 1284 (11th Cir. 2002); United States v.
Ferguson, 385 Fed. Appx. 518, 530 (6! Cir. 2010). Forfeiture is part of the
defendant’s sentence, and unless Rule 35 applies, the court cannot amend the
sentence at a later date to add a forfeiture order that should have been entered at
sentencing or before. Thus, if there was no consent order and the court did not
issue a preliminary order, the court MUST issue a forfeiture order at sentencing.

If the court did enter a consent order at the guilty plea or re-arraignment,
however, it will become final by its own terms at sentencing, making it unnecessary
for the court to enter another order at that time. In that case, all the court is
required to do at sentencing is to mention the forfeiture in the oral announcement,
and to include the forfeiture order in the judgment. The omission of the latter
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requirement is considered a clerical error that may be corrected at any time.
United States v. Smith, 656 F.3d 821, 828 (8th Cir. 2011);

If there are victims, you will generally want to have the court issue both a
forfeiture order and a restitution order, even if you are agreeing to recommend that
the forfeited funds be applied to restitution. This is because the forfeiture laws
have provisions for recovering assets that the restitution laws do not.

The defendant is not entitled to an offset against a restitution order to reflect
the amount forfeited, or vice versa. United States v. Newman, 659 F.3d 1235,
1241-43 (9th Cir. 2011); United States v. Pescatore, 637 F.3d 128, 137 (2nd Cir.
2011). Forfeiture is not a ground for reducing the defendant’s period of
incarceration. United States v. Milo, 506 F.3d 71, 74 (1st Cir. 2007); United
States v. Bright, 353 F.3d 1114, 1119 (9th Cir. 2004); United States v.
Cacho-Bonilla, 404 F.3d 84, 92 (1st Cir. 2005).

7. Third Parties

As mentioned earlier, the ownership of the property was not an issue in the
forfeiture phase of the trial, ownership of the property is the only issue in the
ancillary proceeding. Itis a forum for third parties to establish that the property
should not have been forfeited because it belonged to them, not to the defendant;
it is not an opportunity for third parties to relitigate the issues that were litigated in
the defendant’s trial. United States v. Andrews, 530 F.3d 1232, 1237 (10th Cir.
2008); United States v. Davenport, 668 F.3d 1316, 1321 (11th Cir. 2012); United
States v. Porchay, 533 F.3d 704, 710 (8th Cir. 2008).

Thus, there are only two grounds on which a third party may recover in the
ancillary proceeding: that the property belonged to the third party, not the
defendant, at the time it became subject to forfeiture, or the third party acquired the
property from the defendant as a bona fide purchaser for value after it became
subject to forfeiture, and did not have any reason to believe that it was subject to
forfeiture when he acquired it. 21 U.S.C. § 853(n)(6)(A) and (B). See United
States v. Monea Family Trust I, 626 F.3d 271, 277 (6th Cir. 2010); United States v.
Timley, 507 F.3d 1125, 1130 (8th Cir. 2007).

Because having a pre-existing ownership interest in the forfeited property is
a complete defense in the ancillary proceeding, it is not necessary for the third
party to show that he was an “innocent owner.” That concept is unique to civil
forfeiture law. Thus, if the Government is attempting to forfeit property in which a
non-innocent third party, such as the defendant’s spouse, has an interest, it will
likely need to file a civil forfeiture action against the property and force the third
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party to establish an innocent owner defense. See United States v. Fleet, 498
F.3d 1225, 1232 (11th Cir. 2007); United States v. Soreide, 461 F.3d 1351, 1354
(11th Cir. 2006); United States v. Totaro, 345 F.3d 989, 995 (8th Cir. 2003). It is
entirely permissible to use both criminal and civil forfeiture against the same
property to complete the forfeiture. United States v. Nava, 404 F.3d 1119,
1136-37 (9™ Cir. 2005).

In most cases, the Government is able to dispose of a third party claim in the
ancillary proceeding by moving to dismiss the claim under Rule 32.2(c)(1)(A) for
lack of standing or for failure to state a claim, or it may move for summary judgment
under Rule 56 of the Federal Rules of Civil Procedure. United States v. Oregon,
671 F.3d 484, 489 n.4 (4th Cir. 2012); United States v. Sigillito, ___ F. Supp.2d
_,2013 WL 1448749 (E.D. Mo. Apr. 1, 2013); United States v. Dupree, ___F.
Supp.2d __ , 2013 WL 311403 (E.D.N.Y. Jan. 28, 2013).

At the conclusion of the ancillary proceeding, the court must enter a final
order of forfeiture which amends the preliminary order to account for any
third-party interests. Fed.R.Crim.P. 32.2(c)(2). If no third party files a petition,
the preliminary order becomes the final order if the court finds the defendant had
an interest in the property. /d.

Resources

There is an abundance of resources available on criminal forfeiture practice
ranging from model pleadings, jury instructions, special verdict forms, plea
agreements and forfeiture orders to a 400-page outline of the case law, organized
and indexed by topic, all on the website maintained by the Asset Forfeiture and
Money Laundering Section of the Criminal Division. Criminal forfeiture procedure
is also covered in detail in chapters 15 through 24 of Asset Forfeiture Law in the
United States (2d. Ed. 2013) (Juris Publishing: New York), a treatise written by
AUSA Stef Cassella.



