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INTRODUCTION

If you tell the proverbial man-in-the-street that the Government has
relieved someone of his souped-up Ferrari or frozen his Swiss bank account, he
would probably assume that you're talking about a drug case and that the newly
impoverished citizen was a drug dealer. Or perhaps, since September 11, he’d
speculate that the Government had used the asset forfeiture laws to squeeze off
the pipeline that provides funding for international terrorists. To be sure, there
are thousands of drug seizures every year, and Congress has recently enacted
new laws intended to cut off terrorist financing.2 But the asset forfeiture laws are
not so limited. In fact, thousands of forfeiture cases are brought every year
under laws that have nothing whatsoever to do with drug trafficking or terrorism.

There is no general law of forfeiture; each federal crime must have its own
forfeiture provision written into the law. But an astounding variety of things can
be forfeited in a wide range of circumstances: boats used to smuggle illegal
aliens, computers used for counterfeiting, parts taken from stolen motor vehicles,
firearms used to commit crimes of violence, pornographic pictures, money paid to
spies, bribes paid to politicians, and the proceeds of fraud schemes. In all of

these cases, the goal is two-fold: to separate the wrongdoer from the proceeds of

I The views expressed in this article are solely those of the author and do not
necessarily reflect the views or policies of the United States Department of Justice.

2 See 18 U.S.C. § 981(a)(1)(G) (enacted October 26, 2001 as Section 806 of the USA Patriot
Act, Pub. L. 107-56) (authorizing forfeiture of all assets, foreign or domestic, of any person or
organization engaged in planning or perpetrating an act of terrorism against U.S. citizens or
residents).



his crime and the property used to commit it; and if the crime involves the taking
of something that should not have been taken, to recover the property so that it
can be put back where it belongs.

Just as the forfeiture laws have been part of the arsenal of weapons used
to fight all manner of crimes from drug trafficking to terrorism to white collar fraud,
they have become an increasingly important part of the effort to protect and
recover cultural and natural resources. The Fish and Wildlife Service and the
National Oceanographic and Atmospheric Administration (NOAA) use the
forfeiture laws to protect endangered species by forfeiting the tools and vehicles
used to prey upon them,3 and the Customs Service uses the forfeiture laws, not
only to protect the borders from the smuggling of illegal goods and undeclared
currency, but to recover property looted from museums, private collections and
historic sites around the world.# The success the Government has had in using
the forfeiture laws to protect these valuable resources underscores the need to
use them even more frequently and aggressively in the future.

One little known and underused forfeiture provision relating to the
preservation of cultural resources is the section of the Archaeological Resources
Protection Act (ARPA) that allows the Government to recover archaeological
resources and confiscate the tools used to desecrate historic sites. The purpose
of this article is to highlight the provisions of the ARPA forfeiture statute, and to
explain how it can be used to protect our cultural heritage from looters and

thieves.

3 See United States v. One Afghan Urial Ovis Orientalis Blanfordi Fully Mounted Sheep, 964
F.2d 474 (5th Cir. 1992) (civil forfeiture action to confiscate animal taken in violation of the
endangered species law).

4 See United States v. An Antique Platter of Gold, 184 F.3d 131 (2d Cir. 1999) (using the
Customs laws to recover a 450 B.C. Greek “Phiale” found in Sicily and brought into the U.S. by
a private collector in violation of Italian and U.S. law).



A BRIEF OVERVIEW OF FORFEITURE LAW

Forfeiture statutes come in all shapes and colors, and there is little
consistency among them as to what the Government can take from a person, or
what the procedure might be for taking it. Again, there is no general-purpose
forfeiture statute in the federal criminal code. Each statute is designed for a
specific purpose; and each is unique.

Some of the forfeiture laws allow the Government to recover only the
particular items constituting the subject matter of the crime itself — what a lawyer
might call the corpus delicti of the crime — such as drugs, counterfeit money, or
pornographic depictions of children.5 Other statutes permit the Government to
confiscate the “instrumentality” of the crime, like the gun used to shoot a
convenience store clerk,¢ or categories of property used to facilitate it, like the
“vehicles, vessels and aircraft” used to smuggle illegal aliens,” or the “article,
container, or conveyance” used to smuggle currency across the border.8 Many
forfeiture laws are limited to the “proceeds” of the underlying criminal offense,®
but others are extremely broad, authorizing, for example, the forfeiture of all

“property involved” in a money laundering offense, 0 all “interests in” a

518 U.S.C. § 2254(a)(1).
618 U.S.C. § 924(d)(1).
78 U.S.C. § 1324(b).
831 U.S.C. § 5332(c)(3).

9E.g., 18 U.S.C. § 981(a)(1)(C) (authorizing the forfeiture of the proceeds of a long list of
criminal offenses).

1018 U.S.C. § 981(a)(1)(A).



racketeering enterprise,!! or “all assets” of a person or organization engaged in
planning or perpetrating an act of terrorism.!2

Just as the forfeiture statutes vary greatly in terms of what can be forfeited,
they vary greatly in terms of the procedures that the Government must follow.
Basically, forfeiture procedures come in three flavors: administrative, civil and
criminal. Most statutes authorize use of all three procedures, but some do not.
To understand how to use the forfeiture procedures in ARPA, we need to take a
quick peek into the world of forfeiture procedure.
Administrative forfeiture

Administrative forfeiture, as the name implies, is handled by an
administrative agency, not by a court. The seizing agency — it could be the DEA
in a drug case, or the FBI in a fraud case — seizes the offending property and
gives notice to the property owner that it will be forfeited to the Government if the
owner does not file a claim. If no one files a claim in a certain period of time —
usually 35 days — the agency can declare the property forfeited by default. The
case never goes to court — no judges, no lawyers, no litigation. Most forfeitures
are handled this way.!3

If someone does contest the forfeiture, the seizing agency has to refer the
case to the prosecutor’s office — the United States Attorney — so that a formal

forfeiture proceeding can be filed in court.!4 At this point the prosecutor has three

1118 U.S.C. § 1963(a)(2)(A).
1218 U.S.C. § 981(a)(1)(G).

13 DEA estimates that between 80 and 85 percent of its seizures are uncontested and are
handled as administrative forfeitures.

14n 2000, Congress enacted a comprehensive set of rules governing administrative forfeiture
and the conversion of such an action into a civil or criminal judicial action if someone files a
claim. The Civil Asset Forfeiture Reform Act of 2000 (CAFRA) is codified for the most part at 18



choices: to return the property, to file a civil forfeiture case, or to indict the
property owner and seek the forfeiture of the property as part of the criminal
prosecution.
Civil forfeiture

Civil forfeiture is a judicial action filed by the Government in federal court.
It begins with the filing of a complaint that names the property the Government
wants to confiscate, and the legal and factual grounds supporting the action. It
then proceeds much like any other civil case, with pre-trial discovery and motions
practice leading up to trial. Any person with a legal interest in the property who
wishes to contest its forfeiture has the right to do so and is entitled to a jury trial.

Civil forfeitures have lots of advantages for prosecutors. The burden of
proof is lower — “preponderance of the evidence” versus “beyond a reasonable
doubt;” but more important, civil forfeiture cases do not require a criminal
conviction and proceed independent of any criminal trial. The Government still
has to prove that a crime occurred and that the property subject to forfeiture was
involved in that crime, but it does not have to put the wrongdoer himself on trial.
That means that the Government can use civil forfeiture to recover property (and
restore it to the victims) even if the wrongdoer is a fugitive, is dead, or is simply
unknown. Or it can use forfeiture to impose a civil penalty on a person in a case
that is serious, but not serious enough to justify a criminal conviction and a prison
term.

There is one other enormous advantage to civil forfeiture that relates to the
way the forfeiture action is styled. A civil forfeiture is an in rem action against the

property itself, not against the property owner. That’s why civil forfeiture cases

U.S.C. § 983, and is discussed in excruciating detail in Stefan D. Cassella, “The Civil Asset
Forfeiture Reform Act of 2000,” 27 Journal of Legislation 97, Notre Dame Law School (2001).



have such peculiar names. An action to confiscate drug proceeds might be
called United States v. $567,960.00 in U.S. Currency,'s or a case against a boat
used to smuggle illegal aliens could be called United States v. One 48 Ft. White
Colored Sailboat Named “Libertine.'¢ A case called United States v.
Approximately 2,538.85 Shares of Stock Certificates,!” could be an action to
recover the proceeds of a white-collar crime, or one called United States v.
Portrait of Wally'# could be an attempt to recover a stolen work of art.!?

The case names can be colorful and amusing, but there is a serious side
to this. The fact that the forfeiture action is brought against the property itself and
not against the property owner means that the identity of the property owner is
irrelevant. If someone uses a gun to shoot the clerk at a 7-11, the Government
can forfeit the gun because it was used to commit the crime. It doesn’t matter
whether the gun belonged to the robber or to his brother or to his Aunt Louise.
The only thing the Government has to prove is the nexus between the property
and the offense. Certainly Aunt Louise would have the right to show that she
was an “innocent owner” who did not know that her gun was being used for this
purpose.2 But the fact remains that in a civil forfeiture case, the Government can
confiscate the property used to commit the offense regardless of whether it

belonged to the criminal himself or to a third party. This is so because the thing

1558 F. Supp. 2d 660 (D.S.C. 1999).
16 59 F. Supp. 2d 362 (D.P.R. 1999).
17988 F.2d 1281 (1st Cir. 1993).
182000 WL 1890403 (S.D.N.Y. 2000).

19 My personal favorite case name is the one concerning the “mounted Afghan sheep” cited
earlier in note .

20 The “uniform innocent owner defense” for civil forfeiture is codified at 18 U.S.C. § 983(d).



being forfeited in the civil case is the gun itself and not the criminal’s interest in
the gun.
Criminal forfeiture

In contrast, criminal forfeiture is a much more limited prosecutorial tool.
Again as the name implies, criminal forfeiture is imposed as part of the
punishment in a criminal case. If the defendant is convicted, the court, in
addition to imposing a fine or sending the defendant to prison, must order the
defendant to forfeit his or her interest in any property derived from or used to
commit the offense. But because the defendant is the only person on trial in a
criminal case, only the defendant can be punished. Thus, in addition to the
proceeds of the crime itself, the only thing that the Government can forfeit in a
criminal case is property that belongs to the defendant. If the defendant used his
sister’s car or his brother’s gun to commit the crime, criminal forfeiture is
unavailing.2! Because neither the sister nor the brother was on trial in the
criminal case, they cannot be punished and their property cannot be forfeited. If
a person uses his sister’s car or his brother’s gun to commit a crime, the only
way the Government can confiscate that property is by filing a civil forfeiture
action.

But there is one singular advantage to criminal forfeiture. Because the
forfeiture is styled as an in personam punishment imposed on the defendant —
United States v. Jones, not United States v. One Isuzu Pickup -- it is not limited
to the property actually involved in the crime. If the money derived from the

crime, or the instruments used to commit it, would have been subject to forfeiture

21 The rights of third parties to oppose criminal forfeiture actions on the ground that they are the
true owners of the property are set forth in 21 U.S.C. § 853(n) and are discussed in Stefan D.
Cassella, “Third Party Rights in Criminal Forfeiture Cases,”32 Criminal Law Bulletin 499
(November/December 1996).



but have “gone missing,” the court can order the defendant to pay a money
judgment in an amount equal to the value of the missing property, and can allow
the Government to satisfy the money judgment by forfeiting a “substitute asset”
of equal value. So convicted fraud artists, drug dealers and money launderers
may not get off Scot free simply by hiding all of their tainted money in a Swiss
bank account. If they leave behind an estate in Malibu or stock in Exxon, they
may find that the court has relieved them of that property to compensate for what
may have disappeared. To the contrary, in a civil forfeiture case styled as an
action against the property actually derived from or used to commit the crime, the
substitution of assets is not permitted.
FORFEITURE UNDER ARPA

All of this is fascinating, but what does it have to do with protecting
archaeological resources? It happens that the forfeiture statute in ARPA, 16
U.S.C. § 4709gq, is one of the more limited statutes in terms of what can be
forfeited, and it is one of the more peculiar in terms of the forfeiture procedures
that apply. So it is necessary to appreciate the limited scope of the statute — in
contrast to so many others in federal law — in order to understand when it can
be used; and it is necessary to understand the procedural quirks in the statute, in
order to use it most effectively without tripping over some hidden lump in the
carpet. Despite its limitations, if used wisely and aggressively, the forfeiture
statute in ARPA can become an important weapon in the battle to preserve
archaeological resources.

First, an ARPA forfeiture action is possible only in three circumstances —
i.e., when someone has committed one of the three offenses set forth in 16

U.S.C. § 470ee. Under that statute, it is an offense to:
1. Excavate, remove damage or otherwise alter or deface or
attempt to excavate, remove, damage, or otherwise alter or deface



any archaeological resource?? located on public lands or Indian lands
without a permit;

2. Sell, purchase, exchange, transport, receive, or offer to sell,
purchase or exchange any archaeological resource that was
excavated or removed from Indian or public lands in violation of
subsection (a) or other Federal law;23 or

(c) Sell, purchase, exchange, transport, receive, or offer to sell,
purchase, or exchange in interstate or foreign commerce, any
archaeological resource if such resource was excavated, removed,
sold, purchased, exchanged, transported, or received in violation of
any provision, rule, regulation, ordinance, or permit in effect under
State or local law.24

Shorn of its excess legal verbiage, what the statute says is that it's a crime
(1) to dig up, remove or damage archaeological resources on federal or Indian
land; (2) to receive, transport or deal in what has been dug up or removed; or (3)
to receive, transport or deal in what has been dug up or removed from private
land in violation of State or local law.

Now suppose the Government is able to prove that someone did one of

those things. What can be forfeited as a consequence? The forfeiture provision

22 "Archaeological Resource" is defined under ARPA as "any material remains of
past human life or activities which are of archaeological interest . . . [including but not
limited to]: pottery, basketry, bottles, weapons, weapon projectiles, tools, structures or
portions of structures, pit houses, rock paintings, rock carvings, intaglios, graves,
human skeletal remains, or any portion or piece of any of the foregoing items . ... No
item shall be treated as an archaeological resource under . . . this paragraph unless
such an item is at least 100 years of age." 16 U.S.C. § 470bb(1).

23 The reference to “other federal law” would include property stolen from public or Indian land
and transported in interstate commerce in violation of 18 U.S.C. § 2314, or property taken in
violation of the Native American Graves Protection and Repatriation Act (NAGPRA).

See Sherry Hutt, “lllegal Trafficking in Native American Human Remains and Cultural Items: A
New Protection Tool,” 24 Arizona State Law Journal 135 (Spring 1992).

24 This includes property excavated or removed from private land in violation of State law. See
United States v. Gerber, 999 F.2d 1112 (7% cir. 1993).



of ARPA, 16 U.S.C. § 470gg(b), provides for the forfeiture of two categories of
property:

1) all archaeological resources involved in the violation of § 470ee, and

2) all “vehicles and equipment of any person which were used in

connection with such violation.”

In other words, ARPA is one of those statutes that permits the forfeiture of
certain categories of property, to wit: the actual artifacts excavated, removed,
bought or sold in violation of § 470ee; and the vehicles and equipment used to
excavate, remove or transport those artifacts.

This is a mixture of good news and bad news. It's good that the
Government can use the forfeiture law to recover the looted artifact. And it's
good that the forfeiture is not limited to the artifact itself, but includes the
“‘equipment and vehicles” used to commit the offense, be they bulldozers,
sophisticated spelunking tools, metal detectors, cars and trucks, and perhaps
even computers used to keep track of the inventory of stolen objects or records
of their sale and distribution.

But it's important to be aware of what the statute does not cover. The
ability to forfeit the instruments of the crime is limited to equipment and vehicles.
Is an airplane or a boat used to access the archaeological site a “vehicle?”
Maybe. Is the house, barn or office building used to store or conceal the artifacts
forfeitable? No it is not. How about a business, museum, academic chair, or
federal grant that is used as a cover for the purloining of cultural antiquities and
their distribution on the black market? No again.

Most serious, with respect to the excavated artifact, the statute is limited to
the artifact itself, and does not permit the forfeiture of any other “proceeds” of the
offense. So if the Government finds the stolen vase or amulet, it can be

recovered through forfeiture. But if the thief has already sold the stolen property



and received money in return, the money cannot be forfeited, except possibly as
a substitute asset in a criminal forfeiture case.2s The absence of any authority to
confiscate the proceeds of the ARPA offense, or property traceable to the
illegally-procured artifact, is the statute’s most glaring deficiency, and severely
limits the utility of the civil and administrative forfeiture provisions of the law.26
PROCEDURE FOR FORFEITING PROPERTY UNDER ARPA

The forfeiture provisions of Section 470gg(b) do not spell out the
procedures for forfeiting property with anything approaching clarity. The statute

simply says the following:
All archaeological resources with respect to which a violation of subsection
(a), (b), or (c) of section 470ee of this title occurred and which are in the
possession of any person, and all vehicles and equipment of any person
which were used in connection with such violation, may be (in the
discretion of the court or administrative law judge, as the case may be)
subject to forfeiture to the United States upon—

(1) such person's conviction of such violation under section 470ee of this
title,

(2) assessment of a civil penalty against such person under section 470ff
of this title with respect to such violation, or

(3) a determination by any court that such archaeological resources,
vehicles, or equipment were involved in such violation.

Criminal forfeiture under ARPA

25 Contrast the language in Section 470gg relating to the forfeiture of the “archaeological
resource” itself with the forfeiture provision for money laundering, which authorizes the forfeiture
of all property involved in the money laundering offense, “or any property traceable to such
property.” 18 U.S.C. § 981(a)(1)(A).

26 |t may be possible for the Government to work around this deficiency by using the general
forfeiture statute for criminal proceeds, 18 U.S.C. § 981(a)(1)(C), to forfeit property derived from
violations of certain other federal laws, such as 18 U.S.C. § 641 (theft of government property
and possession of stolen govt. property); 18 U.S.C. § 1361 (destruction of government
property); and 18 U.S.C. §§ 2314 and 2315 (interstate transportation of stolen property, and
sale, receipt or possession of stolen goods taken across state lines).



Subsection (b)(1) is the criminal forfeiture provision. We know that
because it authorizes forfeiture only upon the “conviction” of the person who is in
possession of the illegally obtained artifact or who is the owner of the “vehicle” or
“‘equipment” that was used to commit the offense. As mentioned, criminal
forfeiture is limited to the stolen property itself and to property used to commit the
offense that belongs to the defendant. Therefore, although the statute speaks in
terms of the “vehicles and equipment of any person which were used in
connection” with the offense, those items may only be forfeited in a criminal case
if they belong to the defendant.?” If the defendant violated Indian grave sites
using bulldozers belonging to an unindicted accomplice, such as his cousin’s
construction company, the bulldozer could not be forfeited in the criminal case
even though it fits the definition of “equipment” used in connection with the
offense.

Nothing in the statute appears to lay out the procedure for accomplishing
the forfeiture of the offending property in a criminal case. But that is of no
moment. In 2000, Congress filled that loophole in ARPA and in many other
forfeiture statutes by enacting a general-purpose criminal forfeiture provision in
28 U.S.C. § 2461(c). That statute provides, in so many words, that if a statute,
like ARPA, provides for criminal forfeiture of property, but fails to prescribe the
procedures for doing so, the procedures for criminal forfeiture in drug cases will
apply.28 Those procedures are found in Rule 32.2 of the Federal Rules of

Criminal Procedure, and in 21 U.S.C. § 853.

27 United States v. Gilbert, 244 F.3d 888, 919 (11th Cir. 2001) (“because it seeks to penalize the
defendant for his illegal activities, in personam forfeiture reaches only that property, or portion
thereof, owned by the defendant”); id. at 920 (what distinguishes criminal forfeiture from civil
forfeiture is that “the property itself is not forfeited; rather, the defendant’s interest in the property
is forfeited”) (emphasis in original).

28 Section 2461(c) provides as follows:



A thumbnail sketch of a criminal forfeiture case would look something like
this. First, the property may already be in the Government’s possession because
it was seized as evidence of the criminal offense. If so, there is no need for the
Government to do anything else to preserve the property pending trial. On the
other hand, if the property is still “on the street,” and the Government is worried
that it may disappear before the criminal trial is over, it may seize the property
with a warrant based on probable cause to believe that the property is subject to
forfeiture.2® Or the Government may elect to leave the property in private hands
subject to a restraining order that ensures that the property will not be transferred
or altered in any way that reduces its value.3°

In any event, when the grand jury is ready to indict the case, the
prosecutor includes an allegation of forfeiture in the criminal indictment, thus
putting the defendant on notice that the Government intends to forfeit his
property in the event of his conviction.3! After that, the case proceeds in the
normal fashion until the jury returns a verdict of guilty. At that point, the
prosecutor and the defense attorney present additional evidence relating to the
forfeitability of the defendant’s property, and the jury returns a second verdict

determining whether the property is forfeited or not.32 The only issue for the jury

(c) If a forfeiture of property is authorized in connection with a violation of an Act of Congress,
and any person is charged in an indictment or information with such violation but no specific
statutory provision is made for criminal forfeiture upon conviction, the Government may include
the forfeiture in the indictment or information in accordance with the Federal Rules of Criminal
Procedure, and upon conviction, the court shall order the forfeiture of the property in
accordance with the procedures set forth in section 413 of the Controlled Substances Act (21
U.S.C. 853), other than subsection (d) of that section.

2921 U.S.C. § 853(f).
3021 U.S.C. § 853(e).
31 Rule 32.2(a).

32 Rule 32.2(b). The defendant must specifically request that the jury be retained for the
forfeiture part of the trial. Rule 32.2(b)(4). If the defendant fails to make this request, the jury is



is whether the property fits the definition of what can be forfeited under the terms
of the statute — i.e., in an ARPA case, whether the property is an archaeological
resource taken in violation of Section 470ee, or a vehicle or piece of equipment
used to commit the offense. The jury does not get involved in deciding whether
the defendant or someone else was the owner of the property; nor can the jury
decide that it likes the defendant and thinks that he should be allowed to keep
whatever it is that he stole or used to steal it.

If the jury says “yes” to the forfeiture, the court orders the property forfeited
to the Government, and makes that order part of the defendant’s sentence.33
Finally, if the property subject to forfeiture cannot be located, the Government
may ask the court to impose a money judgment against the defendant and/or to
order the defendant to forfeit other property as substitute assets.3* For example,
if the defendant stole archaeological artifacts from public land, and sold them to a
private collector, the Government would obtain a forfeiture order for the missing
artifacts, or a money judgment for their value, and would then ask the court to
order the forfeiture of some property of equal value in substitution for what was
lost. Again, the ability to obtain a money judgment or to forfeit a substitute asset
is the single greatest advantage to criminal forfeiture.

In short, a criminal forfeiture is just like any other criminal trial, with a few
added wrinkles to ensure that, at the end of the day, the stolen property is
recovered and the defendant and the tools of the crime are separated from each

other. What's important is that the agent or investigator supporting the

waived and the forfeiture is determined by the court. See United States v. Davis, 177 F.
Supp.2d 470 (E.D. Va. 2001).

33 Rule 32.2(b)(3).

34 Rule 32.2(e).



prosecution be prepared to present the evidence necessary to establish that the
property is in fact subject to forfeiture when the forfeiture phase of the trial comes
around. The Government’s burden of proof on the forfeiture issue is
“preponderance of the evidence.”?s

Is the forfeiture really discretionary?

There is one peculiarity in ARPA that raises some concern. That is the
parenthetical provision stating that the forfeiture is a matter of “discretion.”
Virtually all other criminal forfeiture statutes provide that the forfeiture is a
mandatory part of the defendant’s sentence.3¢ If that is so, why should it be
discretionary in ARPA cases?

The legislative history suggests a reason. In enacting ARPA, Congress
expressed its expectation that “the courts and the administrative law judges
would exercise their discretion to avoid unduly burdensome forfeitures of
property belonging to persons who neither know nor could have known of the
illegal activities.”?” Whatever significance that may have for persons asserting an
innocent owner defense in a civil forfeiture case, it can have no bearing on
criminal forfeiture. Because criminal forfeiture is limited to the property of the
convicted defendant, there is absolutely no chance that criminal forfeiture will

ever be imposed on a person “who neither know nor could have known of the

35 See United States v. Dicter, 198 F.3d 1284, 1289 (11th Cir. 1999) (because forfeiture is part
of sentencing, preponderance standard applies to all section 853(a) forfeitures); United States v.
Garcia-Guizar, 160 F.3d 511, 518 (9th Cir. 1998) (preponderance standard is constitutional
because criminal forfeiture is not a separate offense, but only an additional penalty for an
offense that was established beyond a reasonable doubt).

36 The only criminal forfeiture statutes that, to my knowledge, allow the court the discretion not to
order the forfeiture of the defendant’s property are 18 U.S.C. § 1467(a)(3), which authorizes the

forfeiture of property used to commit an obscenity offense, and 50 App. U.S.C.A. § 16(c), which

authorizes forfeiture of property involved in a violation of the Trading With the Enemy Act.

37 H Rep NO 31 1 ] 96th Congress, 1S‘Sess\0n(1979).rsprmledm1979USCCAN 1709.



illegal activities.” Thus, the parenthetical provision giving the courts discretion
not to impose a forfeiture could not have been intended to apply to criminal
cases.

With this caveat aside, the rest of the criminal forfeiture procedure is fairly
straightforward. If the person who violated ARPA is going to be prosecuted for
the offense in a criminal case, and he or she is the owner of the property that the
Government is attempting to recover, criminal forfeiture is definitely the way to
go. Administrative forfeiture under ARPA

Does ARPA provide for the administrative forfeiture of property? If by
“administrative forfeiture” we mean the summary procedure described earlier in
which the forfeiture is handled exclusively by the seizing agency without any
litigation, the answer is “no.” That kind of administrative forfeiture, whereby the
seizing agency sends notice of the forfeiture to the property owner and declares
the property forfeited if no one files a claim within so many days, is based on the
Customs laws, 19 U.S.C. § 1602 et seq. Forfeitures in drug cases, money
laundering cases, fraud cases, and the vast maijority of other cases can be done
administratively because the applicable forfeiture statutes incorporate the
Customs laws.38 But ARPA does not incorporate the Customs laws. Thus
administrative forfeiture, as it is traditionally understood by forfeiture practitioners,
is not an option in ARPA cases.

What then did Congress mean when it said, in Section 470gg(b), that
forfeiture could be imposed by an administrative law judge? Most definitely, it
was not referring to administrative forfeiture under the Customs laws. Instead, it

was referring the provisions in ARPA that allow violations of Section 470ee to be

38 See, e.g., 18 U.S.C. § 981(d) (incorporating the Customs laws for all forfeitures authorized by
§ 981(a)).



adjudicated civilly by an administrative law judge (ALJ) instead of in a federal civil
trial. In such proceedings, if the ALJ finds the defendant liable for the ARPA
offense, he or she may, as part of the civil penalty, order the forfeiture of the
property described in Section 470gg(b).3* But in such cases, the forfeiture can be
imposed only after a full-blown adversarial proceeding.40

Forfeitures imposed in ARPA cases that are handled by an ALJ are thus
more like civil judicial forfeitures than like the summary administrative forfeitures
that occur virtually by default under the Customs laws. It is to the procedures for
doing a civil forfeiture under ARPA that we now turn.
Civil forfeiture in ARPA cases: The impact of CAFRA

The third paragraph of Section 470gg(b) sets forth the basis for a civil
judicial forfeiture under ARPA. As mentioned earlier, Section 470gg(b)(3)
provides for forfeiture “upon the determination by any court that . . .
archaeological resources, vehicles, or equipment were involved in [a] violation [of
Section 470ee].” Under this provision, the Government can commence a civil
forfeiture action to recover any property forfeitable under ARPA by filing a case in
federal court styled as an in rem action against the property. But exactly how
does the Government go about commencing a civil forfeiture action?

The answer used to be that the Government merely followed the
procedures applicable to the seizure and forfeiture of vessels under the Admiralty

Laws.4! But throughout the 1990's, press reports of alleged abuses of the asset

39 See Sherry Hutt, “The Civil Prosecution Process of the Archaeological Resources Protection
Act,” U.S. Department of the Interior, Technical Brief No. 16, February 1994.

40 /d. at 8 (describing the proceeding before the ALJ). Section 470gg(b)(2) may also refer to
actions in federal district court where penalties are contested and the court may order forfeiture
as part of its judgment.

41 See Federal Rules of Civil Procedure, Supplemental Rules for Certain Admiralty and Maritime
Claims.



forfeiture laws — almost exclusively in drug cases — prompted Congress to
consider a package of legislative reforms. Finally in 2000, Congress enacted the
Civil Asset Forfeiture Reform Act (CAFRA) which sets forth a rigorous set of
procedures that both the Government and property owners must follow whenever
the Government seeks to forfeit property in a civil case.+

The headlines that accompanied the enactment of CAFRA all talked about
drug cases, but Congress was clear: the procedures in CAFRA, and the
sanctions imposed on the Government for failing to comply with those
procedures, apply to all civil forfeiture cases, not just those that were the focus of
Congress’s concern about overreaching and abuse. “The term civil forfeiture
statute,” Congress said, “means any provision of Federal law providing for the
forfeiture of property other than as a sentence imposed upon conviction of a
criminal offense.”? That means that CAFRA applies to civil forfeitures imposed
by a federal judge under Section 470gg(b)(3) of ARPA, and to forfeitures
imposed by an ALJ under Section 470gg(b)(2) as well.

The procedures enacted by CAFRA are arcane and complex, and the
sanctions for failing to comply with those procedures include having to return the
property to the person from whom it was seized, and making the Government
liable for his attorneys fees.# So it's important for investigators and attorneys
handling ARPA forfeiture cases to know how to do it right.

Happily, there is some good news. Much of CAFRA is devoted to the

procedure for sending out notice of an administrative forfeiture and for converting

42 See note , supra.
4318 U.S.C. § 983(i).

44 See 28 U.S.C. § 2465 (making the Government liable for attorneys fees in any civil forfeiture
case in which the claimant substantially prevails).



an administrative forfeiture to a judicial forfeiture if someone files a claim.4 But,
as discussed, ARPA does not permit administrative forfeiture of property.
Therefore the provisions of CAFRA regarding administrative forfeiture do not
apply. In particular, there is no fixed deadline within which the Government must
send or publish notice of a forfeiture action after property is seized.46

Moreover, in an administrative forfeiture case, once the Government sends
notice and someone files a claim to the property, the Government has only 90
days in which to convert its administrative forfeiture to a judicial proceeding by
commencing either a civil or criminal forfeiture action.#” What triggers the 90-day
deadline, however, is the filing of a claim in the administrative forfeiture
proceeding.4? If there is no administrative forfeiture proceeding, there is no claim,
and thus no event to trigger the running of the 90-day deadline.

Thus it appears that in ARPA cases the Government is not required to
commence its forfeiture proceeding under Section 470gg(b) within any fixed
period of time. But the Government cannot seize property and then hold it
indefinitely without commencing a forfeiture proceeding that gives the property
owner his day in court. Pre-CAFRA, courts held that an indefinite delay in filing a
judicial forfeiture action could violate the property owner’s right to due process.

There was no bright line test that determined when a delay in commencing a

45 See 18 U.S.C. § 983(a).

46 See Cassella, note , at 127 (noting that the 60-day deadline for sending notice of
administrative forfeiture does not apply to cases where the forfeiture must, by law, by handled
judicially in the first instance).

4718 U.S.C. § 983(a)(3).

48 Id. It is the position of the Department of Justice that the “claim” referred to in Section
983(a)(3) as the triggering event for the 90-day deadline is the “claim” filed under the previous
paragraph, Section 983(a)(2). As explained in the text, if there is never any administrative
forfeiture proceeding, there is no “claim” under Section 983(a)(2), and hence no triggering event
for the 90-day deadline.



forfeiture action was so long that the property owner’s rights had been violated,
but the courts did establish standards to be applied on a case-by-case basis.*

The 90-day deadline that Congress enacted in CAFRA moots out the due
process issue in cases in which the 90-day deadline applies. For ARPA cases,
however, the old “due process” standard will govern. But in light of Congress’s
intent to establish a 90-day deadline for most forfeiture cases, prosecutors would
be well-advised to commence judicial forfeiture proceedings within 90 days of the
filing of any formal claim by a property owner contesting the forfeiture of his
property, and thus avoid litigating whether any sanctions should be imposed for
failing to commence the forfeiture action within a specific period of time.s0

Going beyond the question of deadlines, it is clear that the rest of the
reforms in CAFRA do apply to civil forfeiture actions under ARPA. For example,
18 U.S.C. § 983(c) provides that the burden is on the Government in a civil
forfeiture case to prove that the property is subject to forfeiture by a
preponderance of the evidence. Section 983(d) provides that all property owners
are entitled to assert an “innocent owner” defense to the forfeiture action.
Section 983(f) provides that a claimant may seek the release of his seized
property pending trial on the forfeiture matter if being without the use of the

property causes him an undue hardship. And Section 983(g) allows a claimant to

49 Cassella, supra note at 123, discussing United States v. $8,850 in U.S. Currency.
461 U.S. 555 (1983) (18-month delay in commencement of forfeiture proceedings did not violate
due process).

50 If a court were to hold that the 90-day deadline in Section 983(a)(3) did apply to ARPA cases,
and the Government failed to comply with the 90-day deadline, the Government would be
required to release the seized property and civil forfeiture of that property would be forever
barred. 18 U.S.C. § 983(a)(3)(B). In light of the severity of that sanction, however, courts have
held that they have the discretion to toll the 90-day period if the Government has acted in good
faith. See United States v. $39,480.00 in U.S. Currency, ____ F. Supp.2d ___, 2002 WL 448382
(W.D. Tex. March 6, 2002) (where the Government inadvertently filed its complaint on the 915t day

because of a clerical error on the date stamp, Claimant suffered no prejudice, and strict enforcement of the 90-day rule would have a “Draconian effect” on the
Government's forfeiture case, the court equitably tolled the 90-day period and deemed the complaint timely filed).



contest the forfeiture on the ground that forfeiture would constitute a penalty that
was “grossly disproportionate to the gravity of his offense. Finally, if the claimant
substantially prevails in the forfeiture action, he would be entitled to recover
attorneys fees under 28 U.S.C. § 2465.

Procedural issues aside, the ability to file a civil forfeiture action under
ARPA gives the Government the opportunity not only to recover stolen artifacts
without having to bring anyone to trial on criminal charges, but also to confiscate
vehicles and equipment used in connection with the offense regardless of who
the owner of that property might be (subject to the innocent owner defense). But
remember: if the stolen artifact is missing or has been sold and cannot be found,
civil forfeiture cannot be used to recover a substitute asset. For that, there will
have to be a criminal trial and conviction.

Disposition of Property

Once the ALJ or the court finds that the property is subject to forfeiture, it
must enter a formal order of forfeiture. In a criminal case, the order must be
made part of the judgment at sentencing.5! In a civil judicial case, or a case
handled by an ALJ, the must be a separate forfeiture order. Once the order of
forfeiture becomes final, the property becomes the property of the United States
to dispose of in accordance with law.s2

Section 470gg(c) of ARPA provides that in the case of property removed
from Indian lands, the forfeited property, including forfeited vehicles and
equipment, must be transferred to the Indian tribal organization. Otherwise, the

statute is silent as to what happens to the property. Most likely, if the forfeiture

31 Rule 32.2(b)(3) and (c)(2).

52 See Hutt supra, note , observing that ARPA places ownership of forfeited archaeological
resources in the federal management agency having authority over the area in which the items
originated.



was handled judicially by the Department of Justice, once the forfeiture is final
and the property becomes the property of the United States, and it will be up to
the Attorney General to determine where the property should go.s3
CONCLUSION

ARPA'’s forfeiture provisions do not cover all of the types of property that
the Government would like to recover from those who despoil our cultural sites
for profit. But they are sufficient to give the Government a powerful law
enforcement tool that, when applied aggressively in the right situations, and in
accordance with the applicable procedures, can be used to recover what belongs

to all of us as the heritage of our past.s4

33 Other forfeiture statutes specifically authorize the Attorney General to share forfeited property
with state or local law enforcement agencies that participate in the investigation leading to the
forfeiture, or to any victim of the offense. See 18 U.S.C. § 981(e)(2) and (6). But those
provisions do not apply to forfeitures under ARPA. The Department of Justice has asked
Congress to enact legislation to rectify that situation.

>4 The author wishes to acknowledge the contribution of Assistant United States Attorney Tony
Hall to the preparation and review of this article. Mr. Hall, a federal prosecutor in Boise, Idaho,
has handled a number of ARPA cases and is a recognized expert in the field of asset forfeiture
law as well.



