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l. Introduction (15 mins)
Stef
Thank you very much for the invitation to speak with you today

— We are here to talk about civil asset forfeiture (CAF), which is something
that both Evelyn and | used frequently when we were federal prosecutors
in the United States

— and which we still deal with all the time in private practice

— | hope that in the time that we have together, we’re able to contribute to
your use of this critically important law enforcement tool

| regret that | cannot speak to you in Spanish

— | studied Spanish in high school, but that was more than 50 years ago

— So | will speak in English and with the help of the translators do my best to
answer your questions

— Happily, Evelyn is a native Spanish speaker, so you’ll have no trouble with
her presentation

First, | should tell you who we are and what background we have in civil forfeiture

My name is Stef Cassella, and | was a federal prosecutor in the U.S. Department
of Justice for 30 years

— In that time, my practice focused on money laundering and asset forfeiture



— | wrote a good deal of our civil asset forfeiture law, handled many cases
myself, and was responsible for training our prosecutors in how to handle
them as well

— Since retiring from Government, | have continued to act as a consultant
and expert witness in money laundering and forfeiture cases

— And just as we are doing today, | have been in many countries helping to
draft the forfeiture laws, helping to implement them by explaining to the
prosecutors and judges how the laws are supposed to work ...

— and when they should be used

Evelyn was also a federal prosecutor based in Miami and specializing in asset
forfeiture,

— But | will let her introduce herself to you in few minutes
What we want to accomplish today

We have two hours to speak to you, and in that time, we want to do several
things

First, we want to talk about why asset forfeiture — why taking criminally tainted
property away from criminals -- is important

— That is, why is it worth the prosecutor’s time to recover the proceeds of the
crime, or the property used to commit it, rather than just focusing on
arresting the criminal and getting a conviction

— So, the first question is, Why is asset forfeiture worth our time?

But we are here specifically to talk about civil forfeiture

— So, we want to talk about why using the civil forfeiture statute, instead of
just getting a conviction and a forfeiture judgment in a criminal case, is
such an important thing to do



— As we will discuss, civil forfeiture can be much easier to use than criminal
forfeiture,

— It can result in the confiscation of property much more quickly than would
be the case if you had to wait until you obtained a criminal conviction

— And — and this may be the most important point — it may be the only way
to recover property when bringing a criminal case is just not possible.

— In other words, civil asset forfeiture is not only an efficient and effective law
enforcement tool, but an essential one in a great many cases

So, we will talk about why we think all of that is so, and will illustrate each point
by providing examples of how CAF has been used in variety of cases involving
drugs, fraud, public corruption, and cryptocurrency

— To help illustrate the cases, we have each prepared some PowerPoint
slides that we’ll use as we go through them

Finally, we want to talk about strategy

— Your civil forfeiture statute was enacted three years ago but has not been
used in many cases

— Prosecutors, police officers, judges and defense attorneys will all find it
unfamiliar

— They will be asking, how is it possible to take someone’s property without
getting a conviction in a criminal case

— There will be resistance — as there always is to something new
— And there will be push back, from the judges and from the defense bar

So, we need to talk about the importance of educating and gaining acceptance
for this new law from a skeptical judiciary

— Which cases should you bring first,



— And which cases would it be better to avoid at the beginning

In terms of format, Evelyn and | will take turns discussing each of these points
and

— We will be happy to take questions as we go along
Evelyn
Introduces herself and provides detail on her background and experience

Comments on the points Stef has made regarding the objectives of the
presentation and what we hope the audience takes away from it

Il. Why do forfeiture (20 mins)
Stef

The first question is, Why do asset forfeiture at all? Why is it worth the
prosecutor’s time to go after assets — cash, cars, houses, bank accounts or
whatever

— Instead of just arresting the criminal and putting him in jail

— Here are my six reasons

1. Punish the wrongdoer

— Putting a person in jail is punishment, but so it taking away the fruits of the

crime;

— it makes no sense to convict a person of fraud or drug dealing only to let
him keep the money

— that is not punishment

— many criminals will say, it's worth the time in jail if | or my family get to
keep the cash, the jewelry, the expensive cars, and the villa by the sea



— if a crime was committed to make money and to buy expensive toys, then
taking away the money and the toys has to be part of the punishment

2. Deter other wrongdoers

— again, the point of committing the crime was to make money

— if the defendant does not get to keep the money, there is less incentive for
the next person to commit the same offense

— letting him keep the money would have the opposite effect; it would provide
an incentive

— if criminals get to keep the proceeds of their crimes, other people will think
they may be able to keep the proceeds of their crimes too

— confiscating the property is the only way to convince other criminals that
crime does not pay

3. Incapacitation:

— Taking away the tools of the criminal’s trade and his economic resources is
necessary if you want to prevent him (or anyone else) from using those
things again to commit new crimes in the future

— we don’t want drug dealers to keep the airplane that they used to smuggle
drugs

— we don’t want violent criminals to keep their guns

— we should not let the child pornographer keep the computer and cameras
that he used to exploit children

— and we should not allow the money launderer to keep the business
through which he laundered his money

— if we want to prevent criminals or their associates from using those things
again, we need to take them away

4. Disrupt the organization



— that same point about incapacitation applies to organizations just as it does
to individuals

— confiscating a boat or vehicle may stop an individual from using it to
commit a crime in the future

— confiscating a large sum of money may stop an organization — a drug
trafficking organization or any other organized crime group — from using it
to continue their operation

— money is the glue that holds organized criminal enterprises together; they
have to recycle the money to keep the scheme going

— it is harder for a drug organization to replace the money than to replace the
drugs

— taking the money does more to interrupt the cycle than any number of
buy/bust arrests

— but this point does not apply only to drug organizations

— figuring out how terrorism is financed, and taking away the money before it
can be used, is a critical part of the anti-terrorism effort

— and it applies to human traffickers, arms dealers, and many others as well
5. Getting money back to the victim

— One of the goals of law enforcement must be to recover property that was
stolen from a victim so that it can be returned

— And asset forfeiture turns out to be the most effective way of doing that

— Why? Because the property is seized and taken into Government custody
at the beginning of a case, before it is spent by the defendant on other
things, or hidden in some foreign country ...

— and because the Government’s investigative resources far exceed what
most individual victims of crime could bring to bear to recover the property
for themselves



— To give just one example, between 2000 and 2025, the United States
returned over $12 billion in forfeited funds to victims

— Which includes $4.3 billion returned to victims in the Bernie Madoff case
alone

6. Protect the community / Public policy

— Finally, there is a set of public policy reasons why asset forfeiture is worth
the prosecutor’s time and effort

— The first is public safety

— If the drugs in a neighborhood are being distributed from a particular house
or business, confiscating the house or shutting down the business
removes one more threat to the safety of the people who live in that
community

— and it gives law enforcement the opportunity to show the community that
they are effective;

— that they’re not letting the criminals operate with impunity right there in
their neighborhood

— The second relates to the integrity of our institutions and markets: our
banks, businesses, real estate markets

— We don’t want our banks to be used to launder criminal proceeds,

— We don’t want our country to be known as a place where criminals from
other places can safely invest their criminal proceeds

— So, we don’t want organized crime or drug organizations that have
acquired great wealth to use it to control markets or institutions

— Allowing wealthy criminals to buy up all of the best property in a city or at a
resort raises the price for everyone else, and freezes most people out of
the market

— Finally, forfeiture ensures that the playing field is level, so that people
trying to run businesses honestly don’t have to compete with capital from
illegal sources

— No one who plans to open a shop or a restaurant, and who has to save his
money or borrow it from a bank to do so, should have to compete with a
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criminal who is opening his business with tax-free, interest-free money
derived from crime

Evelyn
Comments on these points; adding others

Examples from her experience illustrating the most important points

lll. Why civil forfeiture (30 mins)
Stef (20 mins)
CAF being used by countries large and small

— The United States has had a robust civil asset forfeiture program for
decades

— Indeed, we have been using civil forfeiture as a law enforcement tool since
the 18" Century

— So, given the size of our country and the long history it may not be
surprising that one-third of our forfeiture recoveries are in civil forfeiture
cases

— And that between 2021 and 2023, we recovered $1.96 billion in civil
forfeiture cases alone.

But civil forfeiture is used not just in the United States but all over the world

— All of the English common law countries have some version of a civil
forfeiture statute

— And other countries in Latin America, Eastern Europe, Africa and Asia do
as well

— And this includes small countries



e In Latvia, a small country in Eastern Europe with a population of
1.85 — one-fifth the size of the Dominican Republic — they have
recovered over $US365 million in CAF cases in the past six years

¢ In New Zealand, with a population of 5.8 million — half the size of the
Dominican Republic — they have recovered $231 million in CAF
cases in five years

¢ |n British Columbia, the western-most province in Canada which is
also about half the size of the Dominican Republic, they reported the
recovery of $17.6 million in a single year

| could go on, but you get the idea

— Countries large and small have implemented civil forfeiture laws and have
had success in recovering hundreds of millions of dollars in criminal assets

And why is this happening?

— Because there is a general recognition that civil forfeiture provides law
enforcement with a tool that has procedural advantages

— And makes it possible to recover property that cannot be recovered in any
other way

What are the procedural advantages?
First, no criminal conviction is required; you don’t even need a criminal case

— Civil forfeiture actions are entirely independent of any criminal prosecution

— You can file a civil forfeiture action before criminal charges are filed, while
criminal charges are pending, after the criminal case is over, or if there
was never any criminal case at all

— It is an entirely separate action that focuses not on the wrongdoer, not on
the property owner, but on the property and its role in a criminal offense

Civil forfeiture is still a law enforcement action
— You still have to prove that someone committed a crime,
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— and you must prove that there was a connection between the property and
that crime

— but you don’t have to prove that the property owner is the one who
committed the crime

— why? Because the focus is on the property, not on the property owner
Here is a person who has been shot dead, and here is a smoking gun

— who shot this person? We don’t know

— Whose gun is it? We don’t know

— Do we want to confiscate the gun? Yes — we don’t want to leave it here for
someone else to use to shoot someone

— Do we have proof of a crime? Yes
— Do we have proof that the gun was used to commit the crime? Yes

— Can we forfeit the gun under the civil forfeiture law, even though we don’t
know who committed the crime or who owns the gun? Yes

— Why? Because the focus is on the property and its role in the offense, not
on the culpability of the property owner

That is the major advantage of civil forfeiture
— My example of the gun is simple

— But the same principle applies to cash seized from drug couriers, cars and
trucks used to smuggle drugs, businesses used to launder money, and
many other things

Moreover, civil forfeiture cases have a lower standard of proof

— You are taking property, not someone’s liberty

— So the cases turn on a balance of the probabilities, not on proof beyond a
reasonable doubt
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— That is a major advantage when you can establish on a balance of the
probabilities that someone committed a crime ...

— a drug offense, a fraud, or whatever

— But you may not be able to prove, beyond a reasonable doubt, that this
person is the one who committed it

Suppose the police stop a car and find $50,000 in cash in a hidden compartment,
and there is drug residue all over the cash

— The driver says he had no idea the money was there

— Somebody he met in a bar gave him $500 to drive this car to some other
place

— Is the driver telling the truth
— Is he a drug dealer or is he really a dumb courier?

— If we know nothing else about him, could we prove a criminal case against
him beyond a reasonable doubt? Probably not

— Can we prove that the money is drug proceeds on a balance of the
probabilities? Yes

Finally, the other major advantage of civil forfeiture is speed

— Under the CAF laws, property issues can be resolved in a matter of
months, while a related criminal case may take years

— Remember, these are independent actions

— You can file a civil forfeiture case while a criminal case is pending, and
resolve the property issues long before the criminal case goes to trial

What all of this means is that there are certain situations in which filing a civil
forfeiture case either just makes sense from a practical standpoint,

— Or it is essential because there is no other way to recover the property
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So, here is my short list the instances where you are most likely to want to file a
civil forfeiture action

Defendant is dead

If a drug dealer has been murdered, and you find his cash and jewelry in a
safe, you cannot prosecute the drug dealer but you can file a civil forfeiture
action to recover the property and prevent it from going to his associates

Defendant is a fugitive

If a defendant steals money in the Dominican Republic and flees to another
country, or just disappears, but he leaves the money behind, you can file a
civil forfeiture action to recover it and return it to the victim without have to
wait for the defendant to turn up

Defendant committed the crime in another country but his property is in
Dominican Republic

There may be a drug dealer or a corrupt public official in Mexico who launders
his money through banks or businesses here in Santiago. Combining the
money laundering and civil forfeiture laws, you can recover that money even
though there is little or no chance the defendant will be extradited to your
country to stand trial in a criminal case.

Defendant is unknown but property is in DR and crime can be proven

Someone — maybe someone in Nigeria or India, or maybe someone from just
down the street — goes on the internet or sends an email to someone here in
Santiago and convinces that person to invest his life savings in cryptocurrency

You know the identity of the victim, you have the evidence of fraud, and you
know the cryptocurrency address where the victim’s funds ended up, but
neither you nor the victim have any idea who the perpetrator was

He was some anonymous person hiding behind an IP address

You could not hope to recover the property in a criminal case because you
don’t know who to charge, but you can recover the money through civil
forfeiture
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In fact, you will probably recover it by default, because our anonymous
criminal is not going to come forward to claim it

I'll show you some examples of cases like that in a few minutes
Defendant used a third party’s property to commit the crime

There are cases where the defendant used someone else's property to
commit the crime

— He used his wife’s car to transport the drugs, or he used his brother’s gun
to rob the bank

— As long as you can prove that the wife or the brother knowingly allowed
that to happen — that they were not innocent owners — you can forfeit that
property in a civil forfeiture case, even though the wife and the brother
were never charged with a crime

— Why? Because the focus is on the property and not on the culpability of
the property owner

— I'll show you an example of that in a few minutes as well
Delay in bringing criminal case

Finally, there are times when a criminal case is going to take a long time to
bring to trial, but the proceeds of the crime are recovered at the time of an
arrest

Public corruption cases, for example, can take years to bring to a
conclusion, but the bribe money may have been seized before the criminal
charges were even filed

A civil forfeiture action can quickly resolve the property issues, while the
criminal charges take years to resolve.

Evelyn (10 mins)

Emphasize that the civil and criminal proceedings can occur in parallel, and that
the civil case can resolve the property issues early on through settlement or
default

Give one or two more detailed examples of how CAF was used in cases where
no criminal prosecution was possible, or it was delayed
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IV. Examples (40 mins)
Stef: Drug cases (10 mins)
Highway Stop Case

United States v. $59,800.00 in U.S. Currency, 2015 WL 5476538 (D. Neb. Sept.
17, 2015).

A police officer stopped Driver for a traffic violation as he was passing through
Nebraska on his way from New York to California.

— he denied having any drugs or money in his vehicle, but a drug dog alerted
to the rear of vehicle, and upon opening a concealed compartment, the
police officer found $60,000 in $100 bills (two of which were counterfeit)

— The money was in stacks wrapped with rubber bands and placed in
garbage bags.

A third party who lived in New York and was not present when the money was
seized, filed a claim.

— The case went to trial, and the court found that the money was subject to
forfeiture as drug proceeds

What was the evidence that allowed the court to reach that conclusion?

— the quantity of currency; carrying almost $60,000 in cash is unusual

— the manner in which it was bundled and concealed in the vehicle (bundling
with rubber bands is typical of criminals in cash businesses),

— the driver’s itinerary (he was traveling non-stop from New York to
California on a known drug route),

— alert by a certified drug dog who had a history of not alerting to controlled
samples of circulated currency

— lack of legitimate source of income: Claimant — the person who claimed
that the money was his -- lived on disability payments and from buying and
selling items at yard sales
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— he had not filed tax returns, and had no documentation of his claim that he
kept tens of thousands of dollars in savings in a shoe box.

— Inconsistent stories: the court compared Driver’s story at the time of the
seizure — that the money belonged to a friend named Viz who asked him to
hide the money for him in California —

— to the testimony of Driver and Claimant at trial — that Claimant gave the
money to Driver to open a grocery store

— both stories could not be true; so the inconsistent stories were evidence
that they were lying

This circumstantial evidence, the court concluded, outweighed the fact that no
guns, ledgers, packaging materials, drugs or masking agents were found in the
vehicle at the time of the seizure,

— and was sufficient to support a finding of forfeiture by a preponderance of
the evidence.

Vehicle / Innocent Owner Case

United States v. One 2005 Dodge Magnum, 845 F. Supp.2d 1361 (N.D. Ga.
2012)

The Government filed a civil forfeiture action against a vehicle that a
drug dealer drove to the scene of at least two drug transactions.

— His sister, whose name was on the title to the car, filed the only claim

— she that the car belonged to her, and that she did not know that her brother
was using it to facilitate a drug offense

— The Government moved for summary judgment, arguing that the sister
could not make a claim because she was not really the owner of the
vehicle

The court agreed with the Government

— having bare legal title to a vehicle is not sufficient to establish ownership,
the court said

— it is necessary to look behind the title to determine if the claimant is more
than a nominee or straw owner.
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The most important factor in this analysis is who exercised dominion and
control over the vehicle.

— Here, it was the brother who drove the vehicle and parked it at his house at
night,

— and when the vehicle was searched it was only the brother’s belongings
that were found inside.

— Moreover, when asked to describe the vehicle, the sister was unable to
provide key details, such as its color and whether it had a sun roof

— Accordingly, the court held that claimant was not the actual owner of the
vehicle and said that it could deny her claim on that ground alone.

— But the court held that even if she were the true owner, the vehicle would
be forfeited anyway

Claimant’s brother drove the vehicle to the scene of a drug deal on at least
two occasions and conducted the illegal transactions inside.

— that was sufficient to establish by a preponderance of the evidence that the
vehicle was used to commit a drug offense

— and the sister could not claim that she knew nothing about the use of her
vehicle for this purpose

— knowledge may be establish by showing willful blindness

— and the sister was at least willfully blind to her brother’s illegal use of the
vehicle.

— She was aware that her brother was supporting eight children and
contributing to her own rent while having no legitimate source of income

— So she must have suspected that her brother was involved in some kind of
illegal activity while he was using her vehicle, but she failed to ask any
questions

— The failure to ask any questions in those circumstances, the court said,
was enough to establish that she knew her car was being used illegally

The sister protested that she herself had no involvement in the drug trade, but
the court held that that did not matter:
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— ‘in a civil forfeiture case,” the court said, “the claimant’s culpability in the
underlying crime is irrelevant;

— itis her knowledge of that activity that subjects the property to forfeiture”

Evelyn: Fraud and Public Corruption Cases (15 mins)

e examples: recovery of life savings stolen in a fraud case
e recovery of payments based on false/inflated billings
e recovery of bribes / kickbacks

Stef: Cryptocurrency case (10 mins)

In United States v. Any and All Virtual Currency . . . at Binance, the victim
received an email stating that her computer had been infected by a virus

— When she clicked on the link provided in the email, she was instructed to
call “technical support” and spoke with a person who said that money had
been accidently deposited into her bank account

— Told that she had to return the money, the victim withdrew $14,000 from
her account and deposited it into a bitcoin ATM

— Agents traced the funds through several bitcoin accounts to one held at
Binance which froze the account at the Government’s request

— The Government posted notice of the forfeiture action on its website,
www.forfeiture.gov, and sent direct notice to the account holder to the
email address used to open the account (which geolocated to India).

— When no one filed a claim, the court entered a default judgment after
finding that the notice was constitutionally sufficient.

o United States v. Any and All Virtual Currency . . . at Binance, 2024 WL 1942159
(W.D. Tenn. May 2, 2024);

In United States v. Approximately 1.10387626 Bitcoin, a person impersonating
a Secret Service agent called Victim,

— told him that his bank account had been compromised,

— and said that to secure his funds, he should immediately leave work, go to
his bank, and transfer the contents of his account to a “secured digital
wallet.”
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The victim complied, transferring $40,000 to a digital wallet using a QR code
supplied by the caller

— Realizing that he had been defrauded, Victim contacted the Secret Service
which traced his funds to a Binance account.

— At the Service’s request, Binance froze the account and the Government
ultimately seized the funds with a seizure warrant.

— Using the information Binance maintained in its Know Your Customer
(KYC) file, the Government sent notice by email to the Account Holder,
who again turned out to be located in India.

— When the account holder did not respond, the court entered a default
judgment.

o United States v. Approximately 1.10387626 Bitcoin, 2024 WL 490460 (E.D. Cal.
Feb. 8, 2024).

Evelyn: Cryptocurrency (5 mins)

Importance of private partnerships because of the technical requirements and the
existing players like Chainalysis who already work directly with law enforcement

V. Strategy & Conclusion (15 mins)
Evelyn (10 mins)
Importance of educating the judiciary / overcoming resistance to a new idea

Importance of getting the investigator to look at the financial issues and setting
the goal of recovering money from the beginning and not focusing solely on the
arrest

Stef (5 mins)

Importance of starting with simple, easy-to-prove cases at the beginning to
develop experience, create precedents, making the judges comfortable with the
new concept
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Avoiding complex / politically sensitive cases that will run into delays in acquiring
evidence, confuse judges, and provoke political resistance.

Acknowledge that one 2-hour presentation cannot answer all questions, and that
many will arise only after prosecutors begin to use the legislation

— so we want to make sure they know that we remain available going
forward to answer questions and act as mentors

Invite questions
Evelyn

The last word
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