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I. WHY DO FORFEITURE

Asset forfeiture is a law enforcement tool that the Government uses to take
possession of property used to commit a crime

— it could be a gun, a bank account, a business or just about anything else

— or the actual proceeds of a crime

— the money that a drug dealer made selling drugs, or a cryptocurrency
stolen in an internet fraud scam

— or any property — fancy cars, vacation homes — traceable to it.

It is a tool that the Government uses thousands of times every year,

— and it results in the recovery of billions of dollars in assets ($4 billion in a
single year would be typical)

— the return to that money to victims (in cases where there are identifiable
victims)

1 Stefan D. Cassella is a former Assistant U.S. Attorney who specialized in asset recovery and money
laundering prosecutions. His firm, Asset Forfeiture Law, LLC, provides training and legal assistance to
state, local, federal, and foreign law enforcement agencies in connection with domestic and international
money laundering and asset forfeiture matters.
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— as well as the recovery of large numbers of firearms and ammunition
Almost all countries have some form of asset forfeiture

— our federal statutes often serve as models for the legislation in other
countries

The question you would rightly ask is, what is the law enforcement purpose in all
of this?

— Kaley v. United States, 571 U.S. 320, 323 (2014) (forfeiture serves to punish the wrong-
doer, deter future illegality, lessen the economic power of criminal enterprises,
compensate victims, improve conditions in crime-damaged communities, and support
law enforcement activities such as police training);

1. Punish the wrongdoer
— don’t just put him jail; take away the fruits of the crime;

— it makes no sense to convict a person of fraud or drug dealing only to let
him keep the money

— 8o, forfeiture is the tool the Government uses to divest the defendant of the
proceeds of his crime, and in many cases, of the property used to commit
it

— it's a form of punishment

We'll see how this works in criminal cases when forfeiture is imposed as part
of the defendant’s sentence

— and in civil cases when there is no conviction

— but the punitive objective is achieved most effectively in criminal cases

— in those cases, the defendant must pay a judgment equal to the proceeds
he received, even if he has spent the money, and even if he has
reimbursed the victim

— indeed, as we shall see, criminal forfeiture’s claim to fame is the authority it

gives the court to order the defendant to pay a forfeiture judgment for an
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amount of money even he no longer has the actual proceeds of the
offense

— without that authority, there would be no pecuniary punishment if the
defendant has already spent the money

e United States v. Waked Hatum, 969 F.3d 1156 (11th Cir. 2020) (criminal
forfeiture is punitive, not remedial; thus, in a money laundering case, the
defendant may be ordered to forfeit the amount of money involved in the offense
whether or not he retained the money);

2. Deter other wrongdoers
— the point of committing the crime was to make money

— if the defendant does not get to keep the money, there is less incentive for
the next person to commit the same offense

— letting him keep the money would have the opposite effect

o United States v. Martin, 662 F.3d 301, 309 (4th Cir. 2011) (Criminal forfeiture is
part of the defendant’s sentence; its purpose is “to deprive criminals of the fruits
of their illegal acts and deter future crimes”);

3. Incapacitation: Take away the tools of the trade and the economic resources
— we don’t want drug dealers to keep the airplane so they can use it again,

— the same is true for letting the child pornographer keep the computer and
cameras that he used

— or letting the money launderer keep the business through which he
laundered his money

4. Disrupt the organization

— money is the glue that holds organized criminal enterprises together; they
have to recycle the money to keep the scheme going

— it is harder for a drug organization to replace the money than to replace the
drugs



— taking the money does more to interrupt the cycle than any number of
buy/bust arrests

— the same is true for persons engaged in wildlife trafficking; seizing the
money flowing from Asian markets back to the poaching enterprises is
more effective than arresting the guy with the truck and the gun in Africa

— figuring out how terrorism is financed, and taking away the money before it
can be used, is a critical part of the anti-terrorism effort

— and seizing money destined for sanctioned countries like N. Korea and
Iran disrupts their ability to evade those sanctions

— RICO forfeiture in particular is intended to dismantle organized criminal
enterprises

— we’ll see some examples later
5. Get money back to the victim

— forfeiture is a more effective way of recovering money for victims than
ordering the defendant to pay restitution

o United States v. Blackman, 746 F.3d 137, 143 (4" Cir. 2014) (“The Government’s
ability to collect on a [forfeiture] judgment often far surpasses that of an
untutored or impecunious victim of crime . . . Realistically, a victim’s hope of
getting paid may rest on the Government’s superior ability to collect and liquidate
a defendant’s assets” under the forfeiture laws);

o United States v. Bennett, 986 F.3d 389 (4th Cir. 2021) (4th Cir. 2021) (following
Blackman and rejecting defendant’s argument that the forfeiture order impinges
on her ability to provide restitution to her victims; to the contrary, the forfeiture
order is likely the only vehicle by which the Government will recover assets to be
used to satisfy the restitution order);

— Between 2000 and 2025, the Government returned over $12 billion in
forfeited funds to victims

— Which includes $4.3 billion returned to victims in the Bernie Madoff
case alone

6. Protect the community / Public policy
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— We don’t want our financial system used to launder criminal proceeds, to
promote crime around the world, or for the U.S. to become the repository
of the world’s criminal proceeds

— So, we don’t want organized crime (US or Russian) or drug organizations
that have acquired great wealth to use it to control markets or institutions

— And we don’t want to let corrupt leaders of developing countries use the
US financial system to loot their treasuries and safeguard a nest egg to
use when they have to go into exile

— We also use forfeiture to enforce international sanctions — e.g., by forfeiting
the assets of Russian oligarchs -- and to protect the community and
enhancing respect for law enforcement

— shutting down the crack house or meth lab removes a hazard to public
health and safety and gives law enforcement the opportunity to convince
the community that they’re not letting the bad guys profit from their crimes

— and forfeiture ensures that the playing field is level, so that people trying to
run businesses honestly don’t have to compete with capital from illegal
sources

7. Recycle the money

— forfeited funds can be shared with state & local law enforcement and used
to fund law enforcement programs.

— and some forfeited property can be put into official use or handed over to
community organizations

— this is the controversial feature of forfeiture

e Leonardv. Texas, 580 U.S. 1178 (2017) (Thomas, J.) (questioning whether modern
civil forfeiture statutes violate due process given the financial incentives to local
police); see generally Culley v. Marshall, 601 U.S. 377 (2024) (Gorsuch, J.,
concurring) (inviting challenges to civil forfeiture and questioning whether the civil
burden of proof, the use of forfeited funds to fund law enforcement, and other
elements of current practice comport with due process);



e United States v. $114,700.00 in U.S. Currency, 2017 WL 6205529 (D. Col. Dec. 8,
2017) (Report and Recommendation) (rejecting due process challenge to the
preponderance standard and declining to follow Justice Thomas’ opinion in Leonard
v. Texas; civil forfeiture serves an important Government purpose, there is a clear
rationale to the preponderance standard, and the other protections in CAFRA are
adequate to ensure property is not taken without due process; beyond a reasonable
doubt is reserved for criminal cases (which under Ursery civil forfeitures are not), and
clear and convincing applies in extraordinary cases involving deportation,
denaturalization and termination of parental rights, not cases involving the loss of
money), adopted by the district court, 2018 WL 655040 (D. Col. Feb. 1, 2018);

Il. WHAT CAN YOU FORFEIT?

In the US, every crime carries with it a different description of the property subject
to forfeiture

— in general, the Government can forfeit the proceeds of the offense

— for many crimes, it can forfeit facilitating property; that is, property used to
make the crime easier to commit

— for money laundering, it can forfeit all property involved in the financial
transaction

— for RICO, it can for the defendant’s entire interest in the RICO enterprise
whether a particular asset was involved in the commission of the offense or
not

— and in terrorism cases the Government can take everything the terrorist
owns, whether the used it to commit the terrorism offense or not

— there is virtually no rhyme or reason to all of this; it is purely historical

— so0, the prosecutor and defense attorney need to check the statute to see
what can be forfeited in a particular case

1. Proceeds
What constitutes proceeds in most cases is fairly obvious
— it's whatever the defendant acquired as a result of the offense

— if the defendant robs a bank, sells drugs, takes a bribe, the money he
obtains is the proceeds



— if he paid a bribe to obtain a contract, the contract is the proceeds

— usually what'’s forfeitable are the gross receipts of the offense without any
reduction for costs

O

United States v. Prasad, 18 F.4th 313 (9th Cir. 2021) (“proceeds” means gross
receipts, not net profits; a contrary interpretation would be inconsistent with the
purpose of forfeiture, which is punishment and deterrence; a forfeiture that simply
divests a defendant of his profits would have “little deterrent value” and would
“hinder [the statute’s] punitive purpose”); id. (limiting forfeiture to profits would
allow defendants to defeat forfeiture by reinvesting proceeds in the criminal
enterprise before conviction rather than pocketing the profits);

United States v. Peters, 732 F.3d 93, 101 (2nd Cir. 2013) (the purpose of
forfeiture is punishment; forfeiting defendant’s profits is not punishment because
it merely returns him to the economic position he occupied before he committed
the offense; therefore defendant must forfeit the gross receipts);

— but there is an exception to this that we will come back to in a moment

The scope of the term “proceeds” can actually be quite broad:

— proceeds includes any property traceable to the proceeds, including any
appreciation in the value of that property.

O

United States v. Betancourt, 422 F.3d 240, 251 (5th Cir. 2005) (if defendant buys
a lottery ticket with drug proceeds, the lottery winnings are traceable to the
offense even though the value of the ticket appreciated enormously when it
turned out to contain the winning numbery);

— under the “but for” test, an entire business, and all of its revenue and
assets, are subject to forfeiture if the business would not exist but for the
investment of criminal proceeds to start the business or to keep it going.

O

United States v. Warshak, 631 F.3d 266, 329-330 (6th Cir. 2010) (all proceeds of
defendant’s business are forfeitable because the business was “permeated with
fraud;” but even if a part of the business was legitimate, the proceeds of that part
are nevertheless forfeitable if the legitimate side of the business would not exist
but for the “fraudulent beginnings” of the entire operation);

United States v. Smith, 749 F.3d 465, 488-89 (6" Cir. 2014) (following Warshak;
if business is so pervaded by fraud that its revenue stream would not have
existed but for the fraud, any asset derived from that revenue stream is forfeitable

as proceeds);

United States v. Sanders, 952 F.3d 263 (5th Cir. 2020) (given the scope of the
fraud, the jury could have reasonably found that the business could not have
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existed but for the fraud, in which case it was proper to order the forfeiture of all
of the revenue of the business as proceeds, even if a fraction were derived from
legitimate conduct);

— and it also includes not only property obtained directly by the defendant as
a result of the offense, but also property retained, or obtained by a third
party who acted in concert

o United States v. Torres, 703 F.3d 194, 199 (2d Cir. 2012) (all that is required is a
“causal nexus between the wrongdoer’s possession of the property and her
crime”; rent money that defendant saved or retained as a consequence of the
crime is proceeds obtained “indirectly”);

o United States v. Peters, 732 F.3d 93, 102 (2nd Cir. 2013) (because the statute
makes defendant liable for property obtained “directly or indirectly,” he is liable for
proceeds obtained by a corporation that he dominates or controls, even if he did
not obtain the money himself);

o United States v. Miller, 2018 WL 1235001, *12 (E.D. Va. Mar. 8, 2018) (under
the “but for” test, real property that defendant was able to retain because he used
fraud proceeds to pay the mortgage and taxes is traceable to the proceeds of the
fraud to the extent of the payments, even though they did not increase his
equity), affd 911 F.3d 229 (4th Cir. 2018);

This is one of the theories the Government has used to seize Russian yachts
for forfeiture

— The oligarchs were able to pay vendors with U.S. dollars to maintain their
vessels only by evading sanctions

— So the vessels were the proceeds of those violations of the sanctions

o In the Matter of the Seizure and Search of the Motor Yacht Tango, 597 F.
Supp.3d 149 (D.D.C. 2022) (property that would not have been maintained but
for the bank fraud and IEEPA violations is forfeitable as the proceeds of those
violations);

Gross v. net proceeds

| said that there was an exception to the rule that a criminal must forfeit the gross
proceeds of his offense without deducting his costs

From a public policy perspective, this is an important issue



— If a person can deduct his costs and only forfeit his profits, there may be no
disincentive to committing the crime in the first place

— In terms of dollars, the forfeiture of net profits puts the person back in the
situation in which he found himself before he committed the crime

— Which means that he risked nothing and lost nothing as a result of getting
caught

That's why the drug dealer does not get to deduct the cost of his drugs, and the
embezzler does not get to deduct the costs of his embezzlement

— these are inherently unlawful activities, and the statute says that in the
case of such inherently unlawful activities, the defendant forfeits everything
he obtained without any deduction

O United States v. George, 886 F.3d 31 (1st Cir. 2018) (embezzlement is an
inherently illegal activity that cannot be done lawfully; thus, § 981(a)(2)(A)
applies; that the embezzlement involved the provision of a legal service did not
mean defendant could deduct his direct costs under § 981(a)(2)(B));

o United States v. Adetiloye, 716 F.3d 1030, 1041 (8th Cir. 2013) (applying §
981(a)(2)(A) to identity theft / mail fraud; defendant must forfeit all property
obtained directly or indirectly as a result of the offense);

o United States v. Mincey, 800 Fed. Appx. 714 (11th Cir. 2020) (George; “like
embezzlement, theft of Government property cannot be done lawfully;” rejecting
argument that running a technical school that stole federal financial aid was a
“lawful service”);

o See 18 U.S.C. § 981(a)(2)(A)

— But 18 U.S.C. § 981(a)(2)(B), Congress provided that a defendant who is
not doing something inherently illegal, but doing something otherwise legal
in an illegal way, is entitled to deduct his “direct costs” from the forfeiture

In the most recent case to discuss this point, the defendant was convicted of
overbilling the Government for providing meals to children in a school lunch
program



— Altogether, the defendant received $19.7 million from the Government, and
the prosecutors sought the forfeiture of that amount as part of the
defendant’s sentence

— But the court held that running a school lunch program is not an inherently
unlawful activity, and that the defendant is therefore liable to forfeit only the
net proceeds of her offense.

— So, the court reduced the forfeiture judgment by the $6.8 million that the
defendant spent providing school lunches

e United States v. Bobo, 2026 WL 709736 (E.D. Mo. Mar. 13, 2026).

2. Facilitating Property

The term “property used . . . to facilitate the commission of the offense” is very
broad

— It is not limited to the instrumentality of the offense — like a gun, or airplane

— Rather, facilitating property is anything that makes the crime easier to
commit or harder to detect

o United States v. Schifferli, 895 F.2d 987, 990-91 (4th Cir. 1990) (dentist’s office
“provided an air of legitimacy and protection from outside scrutiny,” and thus
made the crime of writing false prescriptions less difficult to commit and “more or

less free from obstruction or hindrance”;

o United States v. Huber, 404 F.3d 1047 (8th Cir. 2005) (facilitating property is
anything that “makes the prohibited conduct less difficult or more or less free

from hindrance”);

In cases stretching back over decades, courts have upheld the forfeiture of real
property, vehicles, and other personal assets as facilitating property

o United States v. Rivera, 884 F.2d 544, 546 (11th Cir. 1989) (defining facilitating
property broadly);

o United States v. Diaz, 413 Fed. Appx. 704, 708 (5th Cir. 2011) (real property
where owner allowed drug dealers to park their tractor-trailers while waiting to
transport drugs and money across the border forfeited as facilitating property);
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O

United States v. Ortiz-Cintron, 461 F.3d 78, 80 (1st Cir. 2006) (residences where
defendants packaged drugs and stored drug money, and where telephone calls
were made, was forfeitable as facilitating property);

United States v. Juluke, 426 F.3d 323, 326 (5th Cir. 2005) (property is subject to
forfeiture as facilitating property under § 853(a) even if only a portion of it was
used to facilitate the offense; defendant’s residence was forfeitable even though
no drugs were found in the house because he parked his car containing heroin in
the driveway and kept guns and currency in the house);

United States v. Singh, 390 F.3d 168, 190 (2d Cir. 2004) (a medical license is
forfeitable as facilitating property under section 853(a)(2) if the doctor uses the
license to distribute controlled substances in violation of the Controlled
Substances Act; under section 853(b), property includes “rights, privileges,
interests, claims, and securities”);

— in fact, an entire business and/or all of its assets could be forfeited as
facilitating property

O

United States v. $7708.78 in U.S. Currency, 2011 WL 3489835, *3 (S.D. Miss.
Aug. 9, 2011) (facilitating property is anything that makes the crime “less difficult
or more or less free from obstruction or hindrance;” a pharmacy used as a cover
for the illegal distribution of drugs is forfeitable as facilitating property, and hence
so are all of its assets; including funds in its bank accounts that include money
traceable to legitimate sales);

United States v. Segal, 432 F.3d 767, 779 (7th Cir. 2005) (if a business is
forfeited, then so are all of its assets, including any subsidiary business that is
wholly owned by the forfeited business; that there is no independent basis for the
forfeiture of the subsidiary does not matter);

But the Government does have to show that the connection between the property
and the offense was more than “incidental or fortuitous”

— 18 U.S.C. § 983(c)(3) requires a “substantial connection” between the
property and the offense

— if the connection is too tangential, the forfeiture will not succeed

O

United States v. Del Guidice, 594 F. Supp.3d 998 (N.D. lll. 2022) (evidence that
vehicle was used twice in furtherance of an ongoing sports betting operation too
“transitory and tangential” to satisfy the substantial connection test);

But see United States v. Heldeman, 402 F.3d 220 (1st Cir. 2005) (forfeiture of the
residence where physician wrote illegal prescriptions for steroids and painkillers
satisfies the requirement; it served as a base of operations as surely as the place
where a drug dealer stores and delivers drugs; it makes no difference that the
offense could as easily have been committed in another place);
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And all forfeitures of facilitating property are limited by the Excessive Fines
Clause of the Eighth Amendment.

— that means that a claimant can ask the court to reduce or eliminate the
forfeiture if it would be “grossly disproportional to the gravity of the offense”

— even if the connection is established and is substantial

o 18 U.S.C. § 983(g) (codifying the Bajakajian decision for civil forfeiture cases)

o United States v. Bajakajian, 524 U.S. 321, 323 (1998) (full forfeiture of
unreported currency in a CMIR case would be “grossly disproportional to the
gravity of the offense” unless the currency was involved in some other criminal
activity);

There is a lot of case law on when the forfeiture of facilitating property is “too
much”

— We could do an entire class on just that question

— To over simplify, the court’s look to a variety of factors of which the most
important are the value of the property compared with the other
punishments (fines and incarceration) that could have been imposed

o See, e.g., United States v. Hull, 606 F.3d 524, 530 (8th Cir. 2010) (if defendant’s
equity in his property is less than the maximum fine under the sentencing
guidelines, the forfeiture is almost certainly not excessive; forfeiture of farm
where defendant distributed child pornography not excessive given the gravity of
the offense);

— But that cannot be the only factor

— Take the most recent case on this issue as an example

In United States v. Batey, a case from Oklahoma, the Defendant pled guilty to
possession of more than 1,000 images of child sexual abuse on the computers
that he kept in his residence.

— At sentencing, the Government moved for the forfeiture of the residence as
property used to facilitate the offense.

— The residence, the Government said, allowed Defendant to engage in child
pornography activities “without fear of discovery or public scrutiny.”
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Defendant opposed the request, arguing that the forfeiture of his residence
would violate the Excessive Fines Clause of the Eighth Amendment.

The court agreed with the Government that the residence was “used” in the
commission of Defendant’s offense, and held that the forfeiture would not
be unconstitutionally excessive.

But in analyzing the Eighth Amendment issue, the court focused only on
the seriousness of the offense and the equity Defendant had in the home
(which was minimal) in comparison with the maximum statutory fine.

Because the defendant very little equity in his home compared with the fine
that could have been imposed, the court entered the Government’s
proposed order of forfeiture.

e United States v. Batey, 2026 WL 1032029 (N.D. Okla. Apr. 16, 2026).

But is that the right analysis?

Suppose the defendant had committed exactly the same crime from his
mansion in Beverly Hills

The focus on the equity in the property suggests that a person with limited
equity in his home, like the defendant in Batey, will suffer the forfeiture of
his residence in a child pornography case,

while the wealthy owner of a mansion might not.

that cannot be correct:

the proper analysis must necessarily focus on the role of the residence in
the crime, its duration, and the scope of the illegal conduct.

3. Money Laundering

The forfeiture statute that applies in money laundering cases is one of the
broadest statutes that Congress has ever enacted

If you prove the money laundering offense, you can forfeit “all property involved”
in the offense
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— this term is broader than proceeds and facilitating property

— it includes, for example, any clean money commingled with the proceeds
when the money laundering offense takes place

United States v. Sterlingov, 2023 WL 2387759 (D.D.C. March 6, 2023) (clean
funds commingled with other funds in a bitcoin tumbling business facilitate the
money laundering offense and so are forfeitable as property involved in money
laundering; collecting cases);

— that turns out to be critically important in cryptocurrency cases where the
stolen money

— crypto or fiat currency converted to crypto

— is mixed and mingled with other funds as it hops through the blockchain

— so that at the end of the day, it is impossible to tell what money was
derived from the theft or fraud and what was mixed in along the way

— as we’'ll see in some examples, the forfeiture statute for money laundering
lets the Government recover all of the money

— the stolen proceeds and the money mixed with it

— as property involved in money laundering

United States v. 330,000.026094 USDT Tokens, 2025 WL 4648137 (E.D. Va.
Dec. 23, 2025) (entering default judgment as to all $330,000 found in
cryptocurrency wallet into which $83,000 in fraud proceeds was deposited and
commingled with other funds — some of which was traceable to other fraud
victims — making it forfeitable as property involved in concealment money
laundering);

Again, this is limited by the Eighth Amendment

O

United States v. Stanford, 2014 WL 7013987, *4-6 (W.D. La. Dec. 12, 2014)
(declining to forfeit residence when defendant pays down mortgage with
commingled funds in violation of § 1957 but drug proceeds were a relatively small
part of the commingled funds);

But see United States v. Aguasvivas-Castillo, 668 F.3d 7, 16-17 (1st Cir. 2012)
(the forfeiture of $20 million, three-fourths of which comprised untainted funds
forfeited under the facilitation theory, was not grossly disproportional to the
gravity of a $4.4 million food stamp fraud offense);
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OK. That's what you can forfeit in some of the typical cases:

— proceeds and facilitating property, and perhaps much more if you charge
RICO or money laundering or terrorism

— now, the question is how do we do forfeiture
lll. OVERVIEW OF FORFEITURE PROCEDURE
A. Administrative and Civil Forfeiture

In the US there are three kinds of forfeiture: administrative, civil and criminal
Administrative forfeiture:

Most forfeitures start out as administrative forfeitures handled by the seizing
agency;

— these can be purely federal cases or cases that the federal agency adopts
from State or local law enforcement

— the agency sends out notice and if no one claims the property, it is forfeited
by default;

— there is no prosecution; no court or prosecutor gets involved

o see 18 U.S.C. §983(a)(1) and (2), and 19 U.S.C. § 1602, et seq., setting forth
the procedures governing administrative forfeitures

— the vast majority of administrative forfeiture cases are gun forfeitures or
seizures of currency

— in 80 percent of the cases, no one files a claim to the property
Why is that?
— there is a parallel criminal prosecution

— cost of litigating in federal court

— no viable defense

15



Civil judicial forfeiture

If someone does contest the forfeiture the Government has the option of doing it
civilly or criminally, see 18 U.S.C. § 983(a)(3)

— civil forfeiture cases (often called “non-conviction-based” or “NCB”
forfeitures) are in rem actions against the property; that’s why they have
funny names

— it doesn’t mean that the property has done something wrong or has to
defend itself in court

— civil forfeiture is simply a procedural device designed to get everyone with
an interest in the property in the courtroom at the same time

o United States v. Ursery, 518 U.S. 267, 295-96 (1996) (Kennedy, J. concurring)
(proceedings in rem are simply structures that allow the Government to quiet title
to criminally-tainted property in a single proceeding in which all interested
persons are required to file claims contesting the forfeiture at one time);

o United States v. Real Property Located at 475 Martin Lane, 545 F.3d 1134,1144
(9th Cir. 2008) (“in rem actions are generally considered proceedings against the

world” in which “the court undertakes to determine all claims that anyone has to a
thing in question”);

For example: A drug dealer has been murdered and the police find $90,000 in
cash in his car:

— They can’t prosecute the drug dealer so they file a forfeiture action against
the money and ask, “who claims this?”

— His wife, daughter and business partner may all file claims

— Any of them who have a legal interest in the property — that is, who have
standing — can file a claim and put the Government to its proof

The important thing to know about civil forfeiture is that it doesn’t require a
conviction or even a criminal case

— The Government can commence a civil forfeiture action before, after, or
during a criminal case, or if there is no criminal case at all
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but the Government still has to prove that a crime was committed and that
the property was derived from or used to commit that crime

— the second part is important because the focus in a civil forfeiture case is

on the property, not on the property owner

Because the focus is on the property and its connection to the offense, the owner
of the property does not have to be the wrongdoer

if the owner is not the wrongdoer, however, he can assert an innocent
owner defense

so, for example, if someone uses his wife’s car to commit a crime but she
knew nothing about it, the Government must return the car to the wife and
pay her attorney’s fees

but if the wife knew all about the crime and let her property be used to
commit it, we can forfeit the car in civil case even though the wife is not
charged with any crime

o 18 U.S.C. § 983(d) (creating a statutory innocent owner defense for civil forfeiture
cases);

Why? Because the Government has proven the crime and the nexus to the
property in a proceeding in which the wife could participate to challenge
the Government’s proof and to assert an innocent owner defense

Civil forfeiture procedure is set forth in Supplemental Rule G of the Federal Rules
of Civil Procedure.

If civil forfeiture is so wonderful, why doesn’t the Government forfeit everything
civilly instead of including it as part of a criminal case?

— first, it’s a lot of extra work for something that can be done easily if there is

a criminal case

— also, civil forfeiture has a serious limitation

— recall the second requirement: that the Government must prove the

property was derived from or used to commit the crime

— because it is an in rem action against specific property, there are no

substitute assets or money judgments in civil forfeiture cases
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— so, if the Government cannot establish the connection between the
particular asset and the underlying crime, there can be no forfeiture

— for example, if someone defrauds his victims of a million dollars, and years
later we find a million dollars in his bank account, we can recover it through
civil forfeiture only if it is traceable to the fraud

— in a civil forfeiture case, if the property is not traceable, there is nothing we
can do

o United States v. $465,789.31 Seized from Term Life Ins. Policy, 2018 WL
4568408 (D. Conn. Sep. 24, 2018) (if, at trial, the Government is unable to prove
its money laundering theory to establish that all funds in a commingled account
are forfeitable, and must rely on a proceeds theory, it will have to use accounting
techniques to establish that forfeitable proceeds were in the account; what
techniques it will be able to use will be determined at the time of trial);

o United States v. $1,015,157.89 in Bank Funds, 2022 WL 2032313 (C.D. Cal. Apr.
19, 2022) (in a civil forfeiture case, the Government must prove both that a crime
was committed and that the defendant property is traceable to that crime; if the
evidence of the underlying crime is undisputed, the court may enter partial
summary judgment for the Government on that issue, leaving the tracing of the
property to the offense as the only issue for trial);

So civil forfeiture should be reserved for cases where the criminal forfeiture is not
possible, or where a criminal case is not ready to indict

When would you use civil forfeiture?
Examples

1. when the property is seized but the forfeiture is unopposed

2. when the wrongdoer is dead or is incompetent to stand trial;

3. when the defendant is a fugitive or a foreign national beyond jurisdiction of
the United States;

4. when the statute of limitations has run on the criminal case;

5. when we have recovered the property but do not know who committed the
crime giving rise to the forfeiture;
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6. when the defendant pleads guilty to, or has been convicted at trial, of a
crime different from the one giving rise to the forfeiture (Note: the United
States does not allow “extended confiscation”);

7. when there is no federal criminal case because the defendant has already
been convicted in a state or foreign or tribal court;

8. when there is no criminal case because the interests of justice do not
require a conviction;

9. when the evidence is insufficient to prove that the defendant committed the
offense beyond a reasonable doubt;

10. when the defendant uses someone else’s property to commit the
crime and that person is not an innocent owner;

11. when there will be a long delay in bringing the criminal case to trial
and it is necessary to resolve the forfeiture issues right away.

Criminal Forfeiture

The Supreme Court has held that criminal forfeiture is part of the defendant’s
sentence.

o Libretti v. United States, 516 U.S. 29, 39 (1995) (“criminal forfeiture is an aspect
of punishment imposed following conviction of a substantive criminal offense”);
see Rule 32.2(b)(3) (the order of forfeiture “shall be made part of the sentence
and included in the judgment”);

o United States v. Smith, 770 F.3d 628, 637 (7" Cir. 2014) (“Criminal forfeiture is
considered to be punishment and therefore is part of the sentencing process;”
therefore, the Government’s burden at the forfeiture hearing is preponderance of
the evidence, and the rules of evidence do not apply);

A number of things flow from that:

— here are a few of the most important points that illustrate some of the
advantages and disadvantages of criminal forfeiture as compared to civil
forfeiture

Because forfeiture is part of the sentence, there is no forfeiture unless the
defendant is convicted
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— if the conviction is vacated, so is the forfeiture

O United States v. Harris, 666 F.3d 905, 910 (5th Cir. 2012) (reversal of
defendants’ money laundering conviction means that $1.5 million money
judgment must be reversed as well);

— If the defendant dies, is a fugitive, or is simply unknown, there can be no
prosecution and no criminal forfeiture

— Which are all instances when the Government needs to use civil forfeiture

An interesting and unresolved question is what happens to forfeited property if the
defendant is later pardoned by the President

In United States v. Sullivan, one of the Jan6 defendants was convicted of breaking into
the Capitol and was ordered to forfeit the $60,000 that he received when he sold the
video he made

— His defense was that he was a journalist recording a news event, but the jury
didn’t buy it and he was convicted and ordered to forfeit the money as the
proceeds of his offense

— But when he was pardoned, he asked for his money back

— The judge said no, but the case is on appeal

e United States v. Sullivan, 783 F. Supp.3d 385 (D.D.C. 2025) (if property has
been forfeited and deposited in the Treasury — which includes the Seized Asset
Deposit Fund — it cannot be returned to the defendant, even if he is pardoned
before his appeal becomes final — without an Act of Congress authorizing the
appropriation);

The most important thing to understand about criminal forfeiture is that because it is
part of sentencing, it’s an in personam punishment

— Unlike civil forfeiture, the punishment is directed against the defendant, not
his property

— which means we are not limited, as we are in civil forfeiture cases, to the
traceable property

— criminal forfeiture’s claim to fame is that when the defendant has
dissipated the property, we can still get an order of forfeiture in the form of
a money judgment
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O

United States v. Waked Hatum, 969 F.3d 1156 (11th Cir. 2020) (defendant
convicted of money laundering is liable for a money judgment equal to the value of
the property involved in the money laundering offense; that he did not own the
money or retain any for himself is irrelevant);

United States v. Sterlingov, 755 F. Supp.3d 17 (D.D.C. 2024) (if directly forfeitable
crypto account is empty, Government may forfeit substitute asset; substitute
assets also available to satisfy money judgment based on all property involved in
money laundering offense, some of which was clean money used to facilitate the

offense);

— the entry of a money judgment is mandatory

O

United States v. Blackman, 746 F.3d 137, 143 (4™ Cir. 2014) (§ 2461(c) makes
criminal forfeiture mandatory in all cases; “The word ‘shall’ does not convey
discretion . . The plain text of the statute thus indicates that forfeiture is not a
discretionary element of sentencing. . . . Insofar as the district court believed that it
could withhold forfeiture on the basis of equitable considerations, its reasoning
was in error.”);

United States v. Newman, 659 F.3d 1235, 1240 (9th Cir. 2011) (“When the
Government has met the requirements for criminal forfeiture, the district court
must impose criminal forfeiture, subject only to statutory and constitutional limits”);
id. (the district court has no discretion to reduce or eliminate mandatory criminal
forfeiture; overruling district court’s refusal to enter money judgment);

— moreover, the Government can satisfy the money judgment by forfeiting
substitute assets

e United States v. Shah, 702 F.Supp.3d 737 (N.D. lll. 2023) (explaining that the purpose
of forfeiting substitute assets is to “recoup the value of directly forfeitable property that
has been dissipated or otherwise disposed of by a defendant”, citing Honeycutt);

— the forfeiture of substitute assets is mandatory, and can be any property the
defendant owns, even though it is not traceable to the offense

O

United States v. Fleet, 498 F.3d 1225, 1231 (11th Cir. 2007) (Congress chose
broad language providing that any property of the defendant may be forfeited as a
substitute asset; it is not for the courts “to strike a balance between the competing
interests” or to carve out exceptions to the statute; thus, defendant’s residence
can be forfeited as a substitute asset notwithstanding state homestead and
tenancy by the entireties laws);

United States v. Carroll, 346 F.3d 744, 749 (7th Cir. 2003) (defendant may be
ordered to forfeit “every last penny” he owns as substitute assets to satisfy a
money judgment);
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So, if the defendant is a health care provider who defrauds Medicare and
Medicaid out of $20 million, but he has spent the money

— He must pay a $20 million forfeiture judgment

— And the Government can enforce that judgment by forfeiting his house, his
car, or anything else that he owns

— Subject to the rights of third parties who may also have an interest in the
property

e United States v. Agrawal, 97 F.4th 421 (4th Cir. 2024) (forfeiture of residence and
bank accounts as substitute assets to satisfy $1.5 million forfeiture judgment for fraud
in applying for grants to develop an electron microscope);

e United States v. Ramos, 2026 WL 190003 (M.D. Fla. Jan. 26, 2026) (defendant’s one-
half interest in property held as a tenant by the entirety is subject to forfeiture as a
substitute asset, but his wife’s one-half interest Is not);

Third parties
So, criminal forfeiture is a powerful tool, but it, too, is limited

The criminal forfeiture statutes allow the court to order the forfeiture of any
property derived from or used to commit the offense, but because third parties are
excluded from the criminal case, property that belongs to third parties cannot be
forfeited

— this is the flip side to the in personam nature of criminal forfeiture

— to obtain a forfeiture order in a criminal case, the Government does not
have to prove the property belonged to the defendant; it need only prove
the nexus to the offense

o De Almeida v. United States, 459 F.3d 377, 381 (2d Cir. 2006) (criminal forfeiture
is not limited to property owned by the defendant; “it reaches any property that is
involved in the offense;” but the ancillary proceeding serves to ensure that
property belonging to third parties who have been excluded from the criminal
proceeding is not inadvertently forfeited);

o United States v. Watts, 477 Fed. Appx. 816, 817-18 (2d Cir. 2012) (following De
Almeida; property may be forfeited based on its nexus to the offense, regardless
of ownership; the purpose of the ancillary proceeding is to allow third parties to
challenge the forfeiture on ownership grounds);
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— But once the court enters the forfeiture order, third parties have the right to
intervene and contest the forfeiture on the ground that the property belongs
to them

o 21 U.S.C. §853(n) (setting forth the procedure for third parties to contest criminal
forfeiture orders in a post-trial ancillary proceeding);

— this is the major disadvantage to criminal forfeiture

— there is, of course, a procedure for forfeiting the property of third parties
who knowingly allowed their property to be used to commit a crime

— it’s called civil forfeiture
V. CASE EXAMPLES
Criminal Forfeiture Cases
Sometimes the forfeiture is straightforward.

— The defendant stole $X; the Government finds the money still in
Defendant’s possession; and it is forfeited

In United States v. Baver, 2024 WL 3445061 (D. Utah Jul. 17, 2024), the
defendant applied for eight Payroll Protection Plan (PPP) loans ostensibly to allow
her to pay her employees during the pandemic

— But she actually had no employees, and thus had no right to apply for the
loans

— She was convicted of bank fraud, 18 U.S.C. § 1014, and ordered to forfeit
the $10 million in loan proceeds, which the Government was able to seize
from four bank accounts before she had the chance to spend it

$9,014,830.76 seized from a First Interstate Bank (“FIB”) account ending in 4629;
$465,936.99 seized from Meridian Bank account ending in 8439;

$33,932.39 seized from Meridian Bank account ending in 2022;

$22,018.81 seized from Meridian Bank account ending in 4101;

Tracing / LIBR

Sometimes the government needs to apply accounting principles to establish that
the criminal proceeds are still in a bank account
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In United States v. Chen, 2024 WL 4520120 (E.D. Va. Oct. 17, 2024), the
defendant was convicted of access device fraud.

— His scheme was to fraudulently induce victims to buy gift cards branded
with the names of retailers and to give him the “redemption codes” from the
cards

— The gift cards are essentially debit cards that allow anyone who has the
card number and the 16-digit redemption code to use the card to buy
merchandise from the retailer

— Defendant would sell the card numbers and the redemption codes to co-
conspirators who would pay him for the cards by putting money into his
bank accounts

— An FBI agent established that Defendant received $143,927 into an account
at TD Bank, and another $276,492 into an account at Wells Fargo

— That money was the proceeds of the defendant’s crime

When the time came to forfeit the money as proceeds of the crime, there was
more than that amount in each bank account

— But Defendant said that the Government had to prove that he had not
already spent the criminal proceeds and that it was the tainted money that
was still in the account

— The problem was that there had been a lot of activity in the account with
money coming and going

— But the agent testified that under the lowest intermediate balance rule, the
tainted money was the “last out” and that according to his analysis of the
bank records, it was still there

— So, the $143,927 and the $276,492 were forfeited, and the money was
applied to a restitution order in favor of the victims

Traceable property

But suppose that the money in the account was not still there because the
defendant had already used the dirty money to buy something
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In United States v. Welch, 2023 WL 4744789 (D. Id. July 24, 2023), the
Defendant embezzled $3.6 million from her employer and used part of it to
purchase five parcels of real property.

— When she pled guilty to the offense, the Government acknowledged that
she had already spent the stolen money, but because it could trace it
through her bank accounts and credit cards, it could forfeit it as property
traceable to the proceeds of her crime

— so the five parcels of real property were forfeited

Money judgment / substitute assets
Very often, however, the money that was obtained in a fraud case is gone

— in that case, the Government is entitled to a money judgment for the
amount of the fraud proceeds

In United States v. Carmona, 2025 WL 315907 (S.D.N.Y. Jan. 28, 2025), the
defendant ran a Ponzi scheme where he induced victims to invest in a
cryptocurrency mining operation

— but was actually using money invested by later investors to pay dividends to
the early investors

— the court found that altogether, Defendant had obtained $3.6 million from
the victims (including money that he directed to co-conspirators)

— and ordered him to pay a $3.6 million forfeiture money judgment

Now, getting a money judgment is all well and good, and it remains pending until it
is satisfied

— it is no excuse for the defendant to say, “I don’t have the money and can’t
pay it”

But the Government wants to collect on the judgment, and it can do that by asking
the court to order the forfeiture of a substitute asset

in United States v. Agrawal, 97 F.4" 421 (6" Cir. 2024), the defendant
fraudulently obtained $1.5 million in federal and state grants to fund research on
improving electron microscopes
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— instead of using the money for the research as intended, she used part of it
to pay for her MBA degree,

— and so she commingled the rest of the grant money with other assets that it
was impossible to tell what was derived from her crime and what was not

— she was convicted of wire fraud, sentenced to 3 'z years in prison, and
ordered to forfeit the proceeds of her offense

— now, the Government couldn’t forfeit her MBA degree, and it couldn’t
untangle how she invested the rest of the fraud proceeds, so it got a
forfeiture money judgment for $1.5 million

— then, to satisfy the judgment, the court ordered her to forfeit her house and
the money in several bank accounts as substitute assets

— which the Government is now free to use to reimburse the victims
Examples of civil cases

A good example is United States v. Approximately 1.10387626 BITCOIN, 2024
WL 490460 (N.D. Cal. Feb. 8, 2024)

— In that case, a person impersonating a U.S. Secret Service agent called the
victim and said that he had detected an attempt to steal money from the
victim’s bank account

— To avoid this, the victim was told to leave work, go immediately to his bank,
and convert the money in this bank account to cryptocurrency

— And to send the cryptocurrency to a secure location — i.e., a wallet that the
so-called agent would provide

— The victim did so, transferring $40,000 to the wallet
Investigators were later able to trace the victim’s money

— And the money from many other victims of the same scan

— To a cryptocurrency account at Binance, located in Malta

Not having anyone to prosecute criminally, but sure of its proof of the fraud and
the connection between the account at Binance and the fraud,
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— The Government filed a civil forfeiture action called United States v.
Approximately 1.103876626 Bitcoin

— and when no one responded to the Government’s notice of the forfeiture
action, it obtained a default judgment allowing it to recover the money

Another good example is United States v. Approximately 1,360,000.748 Tether,
2024 WL 348815 (N.D. Cal. Jan. 30, 2024).

— This was a scheme in which a person who turned out to be a Chinese
national befriended a Victim through social media and told her of his great
success in investing in cryptocurrency

— Over a period of time, he induced the victim (and all of her family) to invest
$5.5 million in what appeared to be a legitimate cryptocurrency trading
platform called NYMEX, which sent her regular statements showing that her
investments were enjoying huge gains

— But when the victim tried to withdraw her funds, she discovered that the
website was a fraud, and that all of the purported “gains” were fictitious.

The FBI was able to use blockchain analysis to trace Victim’s money through a
series of transfers between cryptocurrency addresses called “hops” where the
funds were converted to other cryptocurrencies such as DAI, USDC and Tether,
before coming to rest in a particular account.

— Moreover, the investigation revealed that along the way, Victim’s funds had
been combined with millions of dollars in cryptocurrencies from at least 29
other persons who complained that they were also victims of a similar
investment fraud.

— So the Government filed a civil forfeiture action against the account where
all of the funds had been traced

— And when no one came forward to contest the forfeiture, the money was
forfeited by default

Remember that in a money laundering case, the Government is entitled to the
forfeiture of all property involved in the money laundering offense

— And that in criminal case, the defendant is liable for the forfeiture whether
he kept the money for himself or returned it to someone else
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In United States v. Sterlingov, 755 F.Supp.3d 17 (D.D.C. 2024), the defendant
operated Bitcoin Fog, a bitcoin tumbling business

— He laundered $395 million in cryptocurrency for third parties by mixing and
mingling

— He argued that forfeiture should be limited to the amount of money that
belonged to the defendant or that he personally obtained or retained

— But the court held that he was liable to forfeit the entire amount whether he
retained it or returned it to his customers

The forfeiture of “proceeds” can also be very broad in a fraud case

— In United States v. Jankowski, 2024 WL 4554690 (6" Cir. Oct. 23, 2024),
the defendant, a medical doctor, was convicted of a federal health care
fraud offense.

— Among other things, he billed for prescribing unnecessary pain medications
for patients (who then sold the drugs), and billed Medicare for services that
he did not provide.

— He was sentenced to 20 years in prison and ordered to forfeit $35.3 million.
On his appeal from the forfeiture order, he argued that the $35.3 million — which
was the gross revenue obtained by his practice over an 8-year period — was

overbroad because it included revenue derived from legitimate services.

— | can understand why you want to take the proceeds of my false billings, he
said

— But you’re taking the proceeds of my entire business, including what |
earned for providing legitimate services

But the court held that Defendant’s medical practice was so infected with fraud
that it is likely that it would not have earned any legitimate income but for the
fraud.

— As such, the court concluded, any legitimate revenue must be considered
the proceeds of the fraud that Defendant derived “indirectly.”
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— So, the court affirmed the $35 million forfeiture judgment.
International cases

Forfeiture — and particularly civil forfeiture — also plays a prominent role in
international criminal cases

MegaUpload

The MegaUpload case involved an international cast of characters, including Mr.
Kim Schmitz,

— who changed his name to Kim Dotcom to reflect his view of himself as
someone who was internet savvy

— set up a file-sharing website on the internet called MegaUpload
— The function of which was to allow users to transfer pirated intellectual
property such as motion pictures, television programs, and music anywhere

in the world

— In violation of the owners’ property rights and national copyright laws

In its heyday, MegaUpload was the largest file-sharing service for pirated property
in the world

— Causing losses to copyright holders of more than $500 million

— And earning $175 million in income for its perpetrators

Dotcom lives in New Zealand and operated his business from there and other
countries,

— but the computer servers that he used to transfer the software — and to
transfer the proceeds of his crime -- were located in Virginia in the United
States

— so the United States had a basis for charging Dotcom with at least two
criminal offenses: copyright infringement and money laundering

— because the crimes occurred at least in part in the United States
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So he was indicted; but he resisted extradition and it was clear he would not be
coming to the US to stand trial anytime soon

So, the Government filed a civil forfeiture action against the money in the New
Zealand and Hong Kong banks

— $60 million in Hong Kong, and $15 million in New Zealand and asked those
countries to restrain the money, which they did

But Mr. Dotcom and his associates did not take kindly to this action, and they
opposed the US action in the Virginia court

— Opposed it, that is, through counsel, without ever appearing in the US
In United States v. Batato, 833 F.3d 413 (4th Cir. 2016), the court held:

— Dotcom could not oppose the forfeiture while refusing to respond to the
criminal charges

— This is called fugitive disentitlement, 28 U.S.C. § 2466

It also held that there was jurisdiction because the crime occurred at least in part
in the United States (it was committed using computer servers in Virginia)

— And that therefore a US court had the power to issue a non-conviction-
based forfeiture judgment against property overseas

— Whether that judgment will be enforced is up to the courts in the country
where the property is located

Abacha

Whether a foreign court can or would enforce a forfeiture order entered in the
United States against property located overseas was addressed in the Abacha
case

Gen. Sani Abacha, the late military ruler of Nigeria, looted $4 billion from his
country’s treasury, laundered it through financial institutions in the United States,
and placed it in bank accounts around the world in the names of nominee
companies that his family controlled
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— $287 million of that money was traced to bank accounts in Jersey in the
Channel Islands

Taking the view that the United States does not want its financial institutions used
to launder money for kleptocrats in developing countries,

— And that the US has an obligation to attempt to recover that money and
return it to the people of the country from which it was stolen

— The U.S. Department of Justice filed a civil forfeiture action against the
$287 million in the Jersey bank in the district court in Washington DC
relying on the same jurisdictional statute that was at issue in the
MegaUpload case: 28 U.S.C. § § 1355(b)(2)

The money in the bank account was held in the name of one of the Abacha
family’s shell companies called Doraville

— So the Government sent notice of the forfeiture action to Doraville with
instructions on how to file a claim contesting the forfeiture

— Doraville received the notice but chose not to file a claim

— So the court entered a default judgment.

Acting on behalf of the United States, the Attorney General of Jersey asked the
Royal Court to restrain the money in the Doraville accounts in anticipation of a
request by the US to enforce the default judgment.

— The court made that order, but Doraville sought to have it vacated on the
ground that the default judgment was not enforceable under Jersey law,
and on two other grounds as well

The matter was litigated in the Royal Court

o Doraville Properties Corporation v. Her Majesty’s Attorney General [2016]
JRC128, Royal Court, Bailiwick of Jersey, (July 2016)

Prevezon

The next example involves the laundering of the proceeds of organized crime and
corruption in Russia and the use of the forfeiture laws to recover it.
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— This is the Prevezon case
— It involved the theft of $230 million from the Russian treasury

— The laundering of that money through numerous shell companies and
bank accounts in Eastern Europe

— And eventually in the investment of a portion of the money in real estate
in New York

— The story is told in Freezing Order, a book by Bill Browder, the victim of
the theft in Russia

The US, of course, did not have custody of any of the perpetrators of this scheme,
and still may not know who they were

— The remedy in that situation is to file a civil forfeiture action against the
proceeds of the crime

— In that case, the Government must show that a crime was committed and
that the property is traceable to that crime

— But it does not have to show who committed the crime nor obtain a criminal
conviction against that person

Claimant — the owner of the property in New York -- argued that the Government
could not satisfy the tracing requirements to establish that the money being
laundered was traceable to the Russian fraud, or that the defendant property in
New York was traceable to the money laundering.

— But the court held that the Government is entitled to rely on accounting
principles — such as “first in, first out” -- to trace money through a series of
bank accounts.

— But more important, even if there was untainted money commingled with
the criminal proceeds along the way, such commingled funds had become
“tainted” when they were used to facilitate the earlier steps in the money
laundering scheme,

— and thus constituted forfeitable funds when they were used to purchase the
defendant property.
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— So, in the end, the court held that the Government could forfeit the New
York property as property derived from the original theft, or as property
involved in a money laundering offense.

The Amadea

The Government uses the civil forfeiture statutes to enforce international
sanctions, like the sanctions imposed on Russian oligarchs following the invasion
of Ukraine

In United States v. The M/Y Amadea, 770 F. Supp.3d 558 (S.D.N.Y. 2025), the
Government seized the yacht of an oligarch named Suleiman Kerimov in Fiji

— Got the Fijian Government to turn the yacht over to the United States
— Brought it to California
— And filed a civil forfeiture action against it in New York

Most of the litigation — which is still pending on appeal — involved who had
standing to contest the forfeiture

— Another Russian claimed that he was the titled owner of the yacht and
contested its forfeiture

— But the Government argued that he was merely a straw owner and the
Kerimov (who did not file a claim) was the true owner

— It has taken 3 years to get to this point, but the court ruled in March that the
Government was correct and dismissed the strawman’s claim for lack of
standing

— He has appealed
Sanctions Cases
Civil forfeiture is also used to other sanctions cases involving North Korea and
Iran

Oil Tanker Case
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In United States v. Oil Tanker Bearing International Maritime Organization
Number 9116512, 480 F.Supp.3d 39 (D.D.C. 2020), the Government filed a civil
forfeiture action against $1 million being sent through a U.S. bank account

— To pay the Islamic Revolutionary Guard Corps for a shipment of Iranian oil

— The forfeiture complaint alleged that the IRGC was a terrorist organization
and the money was forfeitable as the assets of such an organization

o 18 U.S.C. §981(a)(1)(G) (authorizing the forfeiture of all assets of a terrorist
organization)
No one filed a claim and the money was forfeited by default
Dandong Zhicheng

In United States v. All Wire Transactions Involving Dandong Zhicheng
Metallic Material Co., 2017 WL 3233062 (D.D.C. May 22, 2017)

— a civil forfeiture action that was filed in Washington, DC

— the Government alleged that that a Chinese company called Dandong
Zhicheng Metallic Material Co. and four related companies were acting as
“front companies” for North Korea

— that they were using various tactics to disguise the use of US dollars
obtained through the US financial system to purchase coal from North
Korea in violation of international sanctions, with 95 percent of the money
going to fund North Korea’s weapons program

Specifically, the complaint alleged that the Chinese company had received over
$700 million through the US financial system for this purpose over a period of
years

— And that money has passed through eight correspondent accounts at US
financial institutions in New York

— with each of eight correspondent banks processing the transfer of at least
$20 million to Dandong

The Government said that any money going to North Korea was subject to
forfeiture as property involved in the violation of international sanctions
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— the problem, however, was that the $700 million that had been sent to
China through these correspondent accounts in the past was already gone

— What could the US do to stop the flow of this money in the future?
— [explain how a correspondent bank account works]

Damming warrant

The answer is that the Government applied to the court for what is called a
‘damming warrant”

— That is, a warrant that permits the Government not to seize money already
in a bank account that was involved in a crime that occurred in the past

— But a warrant that acts as a net to catch new money as it flows through a
particular bank account on a date sometime in the future

Given the history, there was probable cause to believe that additional money, also
forfeitable under US law, would be moving through those same accounts in the
near future

— So the court issued eight warrants, authorize the Government to freeze any
money moving through those eight accounts to Dandong Metallic for a
period of 14 days

At the end of that time, the Government had captured $4 million in its net, and
filed its civil forfeiture action against that money

— Again, no one filed a claim and the money was forfeited to the United
States.

Public corruption
Criminal and Civil forfeiture are also used in international public corruption cases

— I've showed you one example, the Abacha case,

— here are some others:
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In United States v. Portillo, 2024 WL 3565784 (S.D.N.Y. Jul. 29, 2024), the
Government brought a criminal case against the former President of Guatemala

— who had received $2.5 million in illegal payments from the Government of
Taiwan, and laundered them

— first by depositing the money in banks in the United States, and then by
disbursing the money in small amounts to bank accounts in his daughter’s
name in France, Switzerland and Luxembourg.

It obtained a forfeiture order against the money in the foreign accounts, but
recognized that Portillo’s daughter might have a claim to the portion of the money
that was in her account before her father began using it to disguise his criminal
proceeds

And in United States v. All Assets Held at Bank Julius Baer & Co. Ltd., 743 F.
Supp.3d 204 (D.D.C. 2024), the Government has been battling for more than 10
years with Pavlo Lazarenko

— a corrupt former president of Ukraine

— over millions of dollars laundered through Switzerland, The Bahamas and
New York, and ultimately found in Liechtenstein

— in its most recent ruling, the court entered a default judgment against the
assets in Liechtenstein after striking all the claims of Lazarenko’s family
members for lack of standing

One more corruption cases shows the level of complexity that can enter into
international forfeiture cases and the tools that the Government has to overcome
some serious obstacles

— In United States v. $70,990,605, 4 F. Supp.3d 209 (D.D.C. 2014), a
contractor in Afghanistan was supposed to deliver supplies to the U.S.
military and its allies

— But pocketed over $70 million without delivering the goods

The problem was that the $70 million was in foreign banks that refused to
recognize U.S. forfeiture orders
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— One of those banks, however, had a correspondent account at a U.S. bank
with enough money in it to cover the amount of stolen money the bad guy
had deposited in the foreign bank

— So, the Government filed a forfeiture action against the foreign bank’s
money in the U.S., and recovered the stolen money that way

o See 18 U.S.C. § 981(k) (treating a foreign bank’s money in the U.S. as if it were
the criminal proceeds on deposit in the foreign bank)

Cultural Property

Finally, one last example illustrates how the U.S. is using civil forfeiture to
recover cultural property stolen in other countries and found in the U.S.

United States v. 18th Century Peruvian Oil on Canvas, 597 F. Supp.2d 618 (E.D.
Va. 2009), involved two paintings stolen from churches in Peru and found at an art
gallery in Alexandria, VA

— They were forfeited in a civil forfeiture action brought under the Cultural
Property Implementation Act

Other examples of all of these uses of the forfeiture laws appear in the outline

e United States v. One Gulfstream G-V Jet Aircraft, 941 F. Supp. 2d 1 (D.D.C. 2013)
(aircraft purchased with proceeds of public corruption by leader of West African
country);

e United States v. A 10" Century Cambodian Sandstone Sculpture, 2013 WL
1290515 (S.D.N.Y. Mar. 28, 2013) (cultural property stolen during civil war in
Cambodia);

e United States v. $671,160.00 in U.S. Currency, 730 F.3d 1051 (9™ Cir. 2013) (money
seized from fugitive Canadian drug dealer);

o United States v. All Assets Listed in Attachment A (MegaUpload, Ltd.), 89 F. Supp.3d 813
(E.D. Va. 2015) (funds derived from theft of U.S. intellectual property on internet website
managed from New Zealand);

e United States v. All Assets Held in Account Number 80020796, 83 F. Supp.3d 360
(D.D.C. 2015) ($2 billion stolen from Nigeria by Gen. Abacha, laundered through U.S.
banks, and deposited in Jersey, France and the UK);
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United States v. All Assets Held at Bank Julius Baer & Co., 2015 WL 4450899 (D.D.C.
July 20, 2015) (action to recover more than $250 million deposited into over 20 bank
accounts located in Guernsey, Antigua, Switzerland, Lithuania and Lichtenstein by former
Ukrainian Prime Minister Pavel Lazerenko); 2017 WL 65554 (D.D.C. Jan. 6, 2017)
(same);

In re 650 Fifth Ave. and Related Properties, 830 F.3d 66 (2nd Cir. 2016) (civil forfeiture
action against a building and related properties owned by front for the Government of
Iran, and financed in violation of IEEPA);

United States v. Two General Electric Aircraft Engines, 2016 WL 6495397 (D.D.C. Nov.
2, 2016) (civil forfeiture action against two aircraft engines being shipped to Iran in
violation of US law and were intended to be delivered to a terrorist organization: the
Islamic Revolutionary Guard Corps-Qods Force);

United States v. $70,990,605, 2017 WL 573499 (D.D.C. Feb. 13, 2017) (action to recover
funds in Afghan banks traceable to $70 million in fraud proceeds paid to contractor to
provide transportation for military supplies in Afghanistan); United States v. Sum of
$70,990,605, 4 F. Supp.3d 189 (D.D.C. 2014) (same);
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