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I INTRODUCTION

Asset forfeiture is a vital tool used by federal law enforcement agencies to punish
and deter crime and recover money for victims. This article summarizes the
procedures that the federal authorities use to seize and take title to criminally tainted
property, and the substantive laws that govern what property is subject to forfeiture.

It begins with a discussion of the three forms of forfeiture under federal law —
administrative, civil and criminal forfeiture, and continues with an explanation of the
principal legal theories that the courts apply in such cases: the forfeiture of criminal
proceeds, facilitating property, and property involved in money laundering offenses.

Il. OVERVIEW OF FORFEITURE PROCEDURE

Federal law authorizes the forfeiture of property that is connected to a criminal
offense in three ways: administratively, civilly, and criminally.

A. Administrative forfeiture

Most federal forfeiture actions start out as administrative forfeitures handled by a
federal law enforcement agency. The FBI, DEA, IRS, and most other federal law
enforcement agencies have statutory authority to seize property derived from or used to
commit a federal crime for which forfeiture is authorized, and to process the forfeiture
administratively if no one files a claim contesting the forfeiture. The statutory authority
and applicable procedures are set forth in the Customs laws, 19 U.S.C. § 1602 et seq.,
as incorporated by 18 U.S.C. § 981(d), 21 U.S.C. § 881(d), and other forfeiture
statutes, and by the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), 18 U.S.C. §
983(a). See Malladi Drugs and Pharmaceuticals, Ltd. v. Tandy, 552 F.3d 885, 887
(D.C. Cir. 2009) (explaining the legislative scheme in § 983(a)); Martin v. FBI, 2024 WL
1612084 (D.D.C. Apr. 5, 2024) (explaining the notice, claim and remission petition
procedure).
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Administrative forfeitures can be purely federal cases — i.e., cases where the
seizure was made by a federal law enforcement agent -- or cases that the federal
agency adopts from the state or local law enforcement that seized the property.

The latter are commonly referred to as “adoptive forfeitures.” See United States v.
$284,942.00 in U.S. Currency, 2020 WL 5314633, *3 (S.D. Ohio Sept. 4, 2020) (“the
doctrine of adoptive forfeitures is well recognized”) (collecting cases); City of
Concord v. Robinson, 914 F. Supp. 2d 696, 703-704 (M.D.N.C. 2012) (explaining
adoptive forfeitures and equitable sharing in detail).

Administrative forfeitures are favored because they save time and judicial
resources. See United States v. Three Sums Totaling $612,168.23 in Seized U.S.
Currency, 55 F.4th 932, 935 n.1 (D.C. Cir. 2022) (explaining the purpose of
administrative forfeiture and what happens if a claim is filed); United States v.
Ninety-Three (93) Firearms, 330 F.3d 414, 422 (6th Cir. 2003) (administrative
forfeitures are “favored” because they proved “a mechanism for the Government
and private parties to resolve their forfeiture-related disputes without the need for
judicial actions”);

In a typical case, the agency seizes property — cash, vehicles, guns, bank
accounts, cryptocurrency, and other items of personal property (up to a value of
$500,000); sends out notice to potential claimants; and if no one claims the property,
declares the property forfeited by default. There is no prosecution of anyone, no
judicial proceeding, and no court or prosecutor gets involved.

Seizures must be based on probable cause to believe that the property is
subject to forfeiture under a federal forfeiture statute, and a warrant is required
unless one of the judicially recognized exceptions to the warrant requirement
applies. See 18 U.S.C. § 981(b). But there is no judicial review of an
administrative forfeiture; if someone wishes to challenge the probable cause for the
seizure, he must file a claim contesting the forfeiture. See Malladi Drugs and
Pharmaceuticals, 552 F.3d at 889 (a court will not grant judicial review of an
administrative forfeiture where the claimant failed to avail itself of its right to have the
case referred to the U.S. Attorney). The sole exception is the statutory right to
challenge an administrative forfeiture on the ground that the seizing agency did not
provide the potential claimant with constitutionally adequate notice of the forfeiture
action. See United States v. Darden-Mosby, 101 F.4th 465 (6th Cir. 2024)
(declining to review the forfeiture of assets that were forfeited administratively;
judicial review of administrative forfeiture is limited to challenges to the sufficiency of
notice under 18 U.S.C. § 983(e)).



In the vast majority of cases, no one files a claim to the property — often
because there is a parallel criminal prosecution, but even when there is not. In a
typical year, the various agencies combine to forfeit about 100,000 assets
administratively, about two-thirds of which are firearms and ammunition. For a
complete discussion of the administrative forfeiture process, see Stefan D. Cassella,
Asset Forfeiture Law in the United States (3d ed. 2022), Ch. 4, pp. 191-245.

B. Civil judicial forfeiture

Administrative forfeiture is only possible if no one files a claim. If someone
does contest the forfeiture, the administrative forfeiture proceeding comes to a halt,
and the Government must go to court to establish its right to the property. See
Troconis-Escovar v. United States, 59 F.4th 273 (7th Cir. 2023) (the effect of filing a
timely claim is to require the seizing agency “to initiate judicial proceedings and
prove the legality of the intended forfeiture by preponderance of the evidence”). It
has the option, however, of proceeding civilly or criminally. See 18 U.S.C. §
983(a)(3).

1. Civil forfeitures are in rem actions

Civil forfeiture cases are in rem actions against the property. By convention, the
property is named in the caption of the case, which results in some case names that a
layman may find peculiar, such as United States v. $70,272.83 in Funds Seized from
Bank of America or United States v. 280 Virtual Currency Accounts.

The captioning of the case is not meant to signify that the property has done
something wrong or that it has to defend itself in court. Rather, civil forfeiture is simply
a procedural device designed to get everyone with an interest in the property in the
courtroom at the same time, where they can contest the Government’s claim to the
property, and put the Government to its proof. The property is named in the caption of
the case simply to let everyone knows what property the Government is trying to forfeit.
See United States v. Ursery, 518 U.S. 267, 295-96 (1996) (Kennedy, J. concurring)
(proceedings in rem are simply structures that allow the Government to quiet title to
criminally-tainted property in a single proceeding in which all interested persons are
required to file claims contesting the forfeiture at one time); United States v. Real
Property Located at 475 Martin Lane, 545 F.3d 1134,1144 (9th Cir. 2008) (“in rem
actions are generally considered proceedings against the world” in which “the court
undertakes to determine all claims that anyone has to a thing in question”).

So, in a civil forfeiture case, the Government is the plaintiff, the property is the
res that the Government is trying to forfeit, and the persons contesting the forfeiture
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action are called claimants who may intervene in the case if they can show that they
have a sufficient interest in the property to establish standing. See United States v.
All Funds in Account Nos. 747.034/278 (Banco Espanol de Credito), 295 F.3d 23,
25 (D.C. Cir. 2002) (“Civil forfeiture actions are brought against property, not people.
The owner of the property may intervene to protect his interest”); United States v.
$822,694.81 in U.S. Currency, 2019 WL 4369936, *1 n.1 (D. Conn. Sep. 12, 2019)
(“In a civil forfeiture case, the Government is the plaintiff, the property is the
defendant and the claimant is an intervenor seeking to challenge the forfeiture”,
quoting Asset Forfeiture Law in the United States at p. 324 (2d ed. 2013).

For example, if the Government thinks that $1 million in a U.S. bank account is
the proceeds of a public corruption offense, it could file a civil forfeiture action against
the money and invite anyone who thinks he or she has an interest in it to file a claim
contesting the forfeiture. That could include the allegedly corrupt public official, his
wife who says the money belongs to her, the trust into which the money was
transferred, and so forth.

The Government files such actions all the time in cases involving the proceeds of
foreign crimes that are found in the United States. For example, in United States v.
Approximately 22 Million British Pounds, the Government alleged that the ambassador
to the U.S. from Chad received a bribe from an energy company to gain his influence in
acquiring energy development rights. The bribe was in the form of stock in the energy
company which the ambassador’s wife sold for 22 million British pounds. The crime
occurred in the U.S., so to recover the money, the Government was able to file a civil
forfeiture action against the money, alleging that it was the proceeds of a crime for
which civil forfeiture is authorized. United States v. Approximately 22 Million in British
Pounds, 2024 WL 4346344 (D.D.C. Sept. 27, 2024) (wife of corrupt ambassador to
U.S. from Chad claims bribes paid to husband belong to her; claim dismissed under the
fugitive disentitlement statute, 28 U.S.C. § 2466); United States v. All Assets Held at
Bank Julius Baer & Co. Ltd., 743 F.Supp.3d 204 (D.D.C. 2024) (forfeiture of assets
stolen by former Prime Minister Pavlo Lazarenko in Ukraine, and laundered through
U.S. bank accounts; claims filed by family members and others).

2. No criminal conviction is required, but the Government must still
prove a crime and the nexus of the property to it

The important thing to know about civil forfeiture is that it doesn’t require a
conviction or even a criminal case. The Government can bring a civil forfeiture
case before it brings a criminal case, at the same time as it brings a criminal case,
after the criminal case is over, or if a criminal case is not possible and there is no
criminal case at all. See Paret-Ruiz v. United States, 827 F.3d 167 (1st Cir. 2016)
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(“civil forfeiture may occur without a finding of criminal liability;” reversal of
defendant’s criminal conviction had no effect on the administrative forfeiture of
personal property that was completed when defendant did not file a timely claim).

In 22 Million British Pounds, for example, the Government obtained a criminal
indictment against the ambassador, but because he was no longer in the U.S. and was
unlikely to be extradited, it also filed a civil forfeiture action, and proceeded against the
property independent of the status of the criminal case.

It is important to understand, however, that while a civil forfeiture case is
entirely separate from any criminal prosecution, it is still a law enforcement action in
which the Government must prove that a crime was committed and that the property
was derived from or used to commit that crime. See, e.qg., United States v.
$1,015,157.89 in Bank Funds, 2022 WL 2032313 (C.D. Cal. Apr. 19, 2022)
(explaining that in a civil forfeiture case, the Government must prove that a crime
was committed and that the defendant property is traceable to it; if the evidence of
the former is undisputed, the court may enter partial summary judgment on that
issue and leave the tracing issue for trial); 18 U.S.C. § 983(c)(1) (providing that the
Government bears the burden of proof in a civil forfeiture action).

So, if the Government files a civil forfeiture action against money that it thinks
was derived from fraud or corruption or some other offense for which forfeiture is
authorized, it has to prove that offense and prove that the money is traceable to it.
See United States v. $4,931.28 in Bank Account Funds, 2017 WL 776644 (C.D. Cal.
Feb. 27, 2017) (Government’s failure to establish the knowledge element of health
care fraud results in judgment for the claimant following a bench trial); United States
v. $1,150,049.51316 TetherUS, 2026 WL 575691 (D. Ariz. Mar. 2, 2026) (whether
the Government can prove that all or only part of the seized cryptocurrency is
subject to forfeiture is an issue for trial).

3. The focus is on the property, not the role of the property owner

The other important thing to know about civil forfeiture is that the owner of the
property does not have to be the wrongdoer. The Government must prove that
someone committed a crime, but that might not be the property owner; the person who
committed the crime may have used someone else’s property to do it.

If I commit a crime using my brother’s gun, the gun will be subject to forfeiture,
even though my brother is not the one who committed the offense. That is because in
a civil forfeiture case the focus is on the property, not on the property owner. See
United States v. Whitaker, 2022 WL 16859643 (4" Cir. Nov. 10, 2022) (unpub.)
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(because civil forfeitures are in rem, that the claimant was not convicted of a crime and
may have had no culpability at all are not material facts; the only issue is whether the
seized currency was drug proceeds); United States v. One Red 2003 Hummer H2, 234
F. Supp.3d 415 (W.D.N.Y. 2017) (Government entitled to summary judgment against
vehicle used to transport 15 Ibs of marijuana; whether the person in possession of the
vehicle or its owner were the owners of the marijuana was irrelevant).

4. The innocent owner defense

To address concerns that the forfeiture of an innocent third party’s property
was unfair, however, Congress included in CAFRA an innocent owner defense,
which is codified at 18 U.S.C. § 983(d). See United States v. One 1990 Beechcrafft,
619 F.3d 1275, 1278 (11th Cir. 2010) (§ 983(d) was enacted in response to the
Supreme Court’s decision in Bennis v. Michigan, holding that an innocent owner
defense is not constitutionally required, and to bring uniformity to federal forfeiture
law which contained a variety of inconsistent innocent owner provisions prior to
CAFRA).

Under that provision, the claimant may assert that even if the Government is
able to establish the forfeitability of the property, the forfeiture should nevertheless
be barred because he or she was unaware of the illegal use of the property at the
time of the offense, or acquired it afterwards as a bona fide purchaser for value
without having reason to know that it was subject to forfeiture. See Asset Forfeiture
Law in the United States, supra, (Ch. 12, explaining the innocent owner defense in
detail).

So, for example, if | use my wife’s car to commit a crime but she knew nothing
about it, the Government must return the car to my wife and pay her attorney’s fees.
See 28 U.S.C. § 2465 (authorizing attorney’s fees if the claimant in a civil forfeiture
case “substantially prevails”). But if my wife knew all about the crime and let her
property be used to commit it, the Government can forfeit the car in civil case even
though she was not charged with any crime. Why? Because the Government will
have proved the crime and the nexus between the car and the crime, and my wife
was not an innocent owner.

The same would be true if | used my wife’s business or her bank account to
launder my money. For example, if | perpetrated a cryptocurrency fraud scheme and
stole money from innocent victims, and | hid the money in my wife’s bank account to
make it look like it was part of the legitimate income from her law practice or her
consulting business, she could not successfully contest the forfeiture of the victims’
stolen money, because it never belonged to her; but she might have an innocent owner



defense as to her own money — the money that was commingled with the proceeds —
that | used to conceal or disguise my criminal proceeds. See United States v.
$77,670.00 Previously Contained in Bank of America Account, 2014 WL 1669929
(D.N.J. Apr. 28, 2014) (account holder into whose account third parties made structured
deposits as part of a BMPE scheme may have an innocent owner defense).

It is important to understand, however, that the innocent owner defense is an
affirmative defense that does not come into play until the Government establishes
forfeitability. The burden of proof never shifts to the claimant on that point: if the
Government fails to establish by a preponderance of the evidence both that a crime
occurred and that the property was derived from or used to commit that crime, the
forfeiture action will be dismissed whether any claimant can establish an innocent
owner defense or not. See United States v. Funds in the Amount of $271,080.00,
816 F.3d 903 (7" Cir. 2016) (district court erred in requiring claimants to establish
ownership before the Government established forfeitability; once claimant
establishes standing, ownership does not come into play until the Government
establishes forfeitability and the claimant asserts an innocent owner defense);
United States v. $557,933.89, More or Less, in U.S. Funds, 287 F.3d 66, 77 (2d Cir.
2002) (ownership only comes into play if the Government establishes forfeitability
and the court reaches the innocent owner defense).

5. A summary of civil forfeiture procedure

Civil forfeiture procedure is set forth in Supplemental Rule G of the Federal
Rules of Civil Procedure and 18 U.S.C. § 983. In summary, the procedure in a civil
forfeiture case is as follows:

1) The Government seizes the property, usually with a warrant;

2) It has 60 days to send notice of the forfeiture proceeding to the property
owner who has 30 days to make a claim;

3) If a claim is filed, the Government has 90 days to commence an action in
federal court in which the property owner can contest the forfeiture;

4) In that proceeding the rules of evidence apply, and the property owner has
the right to have the forfeiture determined by a jury;

5) As a threshold matter, the Government may challenge the claimant’s
standing to contest the forfeiture; the burden is on the claimant to establish
standing by a preponderance of the evidence;
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6) If the case proceeds to trial, the Government must prove that someone has
committed a crime, and that the property in question was derived from or
used to commit that crime;

7) If the Government proves both of those things by a balance of the
probabilities, the property will be forfeited unless the property owner can
establish an innocent owner defense;

8) To establish an innocent owner defense, the property owner must show
that he did not know that the person who committed the crime was using
his property to do so, or that he acquired the property as a bona fide
purchaser for value;

9) Alternatively, he can attempt to show that forfeiture would be grossly
disproportional to the gravity of the offense in violation of the Excessive
Fines Clause of the Eighth Amendment.

10) If the claimant prevails, the Government is liable for his attorney’s fees.

For a complete discussion of the procedures that govern civil forfeiture cases,
see Chapters 6-11 of Asset Forfeiture Law in the United States, supra.

6. Limitations on civil forfeiture

If civil forfeiture is such a powerful law enforcement tool, one might ask why
the Government doesn’t forfeit everything civilly instead of including it as part of a
criminal case? In fact, civil forfeitures constitute only about 12 percent of all
forfeitures in a given year. Why is that?

First, it's a lot of extra work for something that can be done easily if there is a
criminal case and the forfeiture can be imposed as part of the defendant’s sentence.
Prosecutors think of it as one-stop shopping: if the Government pursues forfeiture
criminally, the conviction and the forfeiture can all be done in the same case, instead of
filing an entirely separate case and starting over.



But also, civil forfeiture has a serious limitation: Recall that the Government must
not only prove that someone committed a criminal offense, but also that the property
was derived from or used to commit it. Because it is an in rem action against specific
property, viz., the property named in the caption of the case, there is no possibility of
forfeiting a substitute asset if the property tied to the offense is unavailable, and there is
no authority to enter a money judgment against anyone for the value of the missing
property.

If the Government wants to forfeit the gun used to commit a murder, it has to
focus on that gun; not some other gun. If it wants to forfeit the proceeds of a fraud, it
has to trace the money it seizes to the fraud; it cannot take some equivalent amount of
money that the fraudster happens to have in his bank account.

So, for example, in a cryptocurrency case, the Government may find bitcoins in
the wrongdoer’s wallet, but to forfeit them civilly as the proceeds of his crime, it would
have to trace the money back to the victim — which may be hard to do. As discussed
below, there are ways in which the Government can work around this, such as by
showing that all of the wrongdoer’'s money — whether traceable to the underlying crime
or not — was “involved in” a subsequent money laundering offense. See 18 U.S.C. §
981(a)(1)(A).

But as a general proposition, if the Government cannot establish the connection
between the particular asset and the underlying crime, there can be no forfeiture. If
the money has been spent, or has been successfully laundered so that it cannot be
traced, there can be no forfeiture. See United States v. $125,938.62 Proceeds of
Certificates of Deposit, 537 F.3d 1287, 1294 (11th Cir. 2008) (reversing forfeiture of
certificates of deposit for failure to trace the funds to the foreign offense giving rise to
the forfeiture; it is not enough to show that other funds acquired contemporaneously
were traceable and that claimants could offer no evidence supporting their claim of a
legitimate source).

For this reason, federal prosecutors typically reserve civil forfeiture for cases
where the criminal forfeiture is not possible or appropriate, or where a criminal case is
not ready to indict

7. When would you use civil forfeiture?

The following is a list of the situations in which the Government would
consider civil forfeiture to be the most viable option.



1. When the property is seized but the forfeiture is unopposed;
2. When the wrongdoer is dead or is incompetent to stand trial;

3. When the wrongdoer is a fugitive or a foreign national beyond jurisdiction of
the United States;

4. When the statute of limitations has run on the criminal case, but has not yet
run on the civil forfeiture case;

5. When the Government has recovered the property but does not know who
committed the crime giving rise to the forfeiture (a frequent occurrence in
cryptocurrency cases, and drug cases where currency is seized from a
courier);

6. When the defendant pleads guilty to, or has been convicted at trial, of a crime
different from the one giving rise to the forfeiture; see, e.g., United States v.
$144,638.00 in U.S. Currency, 2026 WL 800701 (D. Haw. Mar. 23, 2026)
(forfeiting “buy money” found in defendant’s residence in criminal case based
on the undercover “buy;” but filing a separate civil case to recover the other
$144,000 found in his residence);

7. When there is no federal criminal case because the defendant has already
been convicted in a state or foreign or tribal court, making a subsequent
prosecution unnecessary;

8. When there is no criminal case because the interests of justice do not require
a conviction;

9. when the evidence is insufficient to prove the criminal offense, or that the
defendant is the one who committed the offense, beyond a reasonable doubt;

10. When the defendant uses someone else’s property to commit the crime and
that person is not an innocent owner;

11. When there will be a long delay in bringing the criminal case to trial and it is
necessary to resolve the forfeiture issues more quickly.

These are all instances in which law enforcement finds civil forfeiture to be an
important if not indispensable tool. But again, the property named in a civil
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forfeiture case must be traceable to the offense giving rise to the forfeiture; there is
no possibility of the Government’s obtaining a money judgment or forfeiting
substitute assets. So, for that reason, the Government’s default option is criminal
forfeiture.

C. Criminal Forfeiture

Criminal forfeiture is part of the defendant’s sentence. Libretti v. United
States, 516 U.S. 29, 39 (1995) (“criminal forfeiture is an aspect of punishment
imposed following conviction of a substantive criminal offense”); see Rule
32.2(b)(3), F.R.Cr.P (the order of forfeiture “shall be made part of the sentence and
included in the judgment”); United States v. Smith, 770 F.3d 628, 637 (7" Cir. 2014)
(“Criminal forfeiture is considered to be punishment and therefore is part of the
sentencing process;” therefore, the Government’s burden at the forfeiture hearing is
preponderance of the evidence, and the rules of evidence do not apply).

That means that it is an in personam punishment directed against the
defendant personally, not against his property. For that reason, in criminal
forfeiture cases, the Government is not limited, as it is in civil forfeiture cases, to
property traceable to the defendant’s offense.

1. Forfeiture money judgments / substitute assets

To the contrary, criminal forfeiture’s claim to fame is that when the property
directly traceable to the offense cannot be found — because the defendant has
already spent it on wine, women and song, or laundered it in a way that makes it
impossible to find or to distinguish from other assets -- the Government is entitled to
an order of forfeiture in the form of a judgment for a sum of money equal to the
value of the proceeds that he obtained from committing the offense; and it can
enforce that judgment by forfeiting any property that the defendant owns as a
substitute asset. See United States v. Channon, 973 F.3d 1105 (10th Cir. 2020)
(“criminal forfeiture is a sanction against the individual rather than a judgment
against the property itself;” so, if the defendant disposes of the proceeds of his
crime, he remains liable to forfeit the value of the property); United States v.
Vampire Nation, 451 F.3d 189, 202 (3d Cir. 2006) (a criminal forfeiture order is a
judgment in personam against the defendant; this distinguishes the forfeiture
judgment in a criminal case from the in rem judgment in a civil forfeiture case)

For example, in a money laundering case, the defendant is liable for a forfeiture
judgment for the amount of money that he laundered whether he kept it for himself or
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not. See United States v. Waked Hatum, 969 F.3d 1156 (11th Cir. 2020) (defendant
convicted of money laundering is liable to pay a money judgment equal to the value of
the criminal proceeds that he laundered because that was the corpus of the money
laundering offense); United States v. Sterlingov, 755 F. Supp.3d 17 (D.D.C. 2024)
(same; Congress intended defendants to be liable for all property involved in the money
laundering offense whether they retained it or not).

Moreover, the entry of a forfeiture money judgment is mandatory. Title 28,
U.S.C., Section 2461(c) says that in imposing sentence for a crime for which the
forfeiture of property is authorized, the court “shall order the forfeiture of the property.”
As the Fourth Circuit held in United States v. Blackman, 746 F.3d 137, 143 (4! Cir.
2014), “the word ‘shall’ does not convey discretion.” “The plain text of the statute,” the
court explained, “indicates that forfeiture is not a discretionary element of sentencing. . .
. Insofar as the district court believed that it could withhold forfeiture on the basis of
equitable considerations, its reasoning was in error.” See United States v. Newman,
659 F.3d 1235, 1240 (9th Cir. 2011) (“When the Government has met the requirements
for criminal forfeiture, the district court must impose criminal forfeiture, subject only to
statutory and constitutional limits”); id. (the district court has no discretion to reduce or
eliminate mandatory criminal forfeiture; overruling district court’s refusal to enter money
judgment).

Likewise, the mandatory nature of criminal forfeiture applies to the forfeiture of
substitute assets that may be needed to satisfy a forfeiture money judgment, assuming
certain requirements regarding the unavailability of the directly forfeitable property are
satisfied. See United States v. Alamoudi, 452 F.3d 310, 314 (4th Cir. 2006) (the
forfeiture of substitute assets is mandatory if the requirements of § 853(p) are met);
United States v. Garza, 407 Fed. Appx. 322, 324 (10th Cir. 2011) (same; following
Alamoudi); 21 U.S.C. § 853(p) (listing the criteria necessary to trigger the right to forfeit
substitute assets).

So, for example, if a money launderer is liable to forfeit a million dollars but he
no longer has the money, the Government can forfeit his house to satisfy the
judgment. See United States v. Carroll, 346 F.3d 744, 749 (7th Cir. 2003)
(defendant may be ordered to forfeit “every last penny” he owns as substitute assets
to satisfy a money judgment); United States v. United States v. Fleet, 498 F.3d
1225, 1231 (11th Cir. 2007) (Congress chose broad language providing that any
property of the defendant may be forfeited as a substitute asset; it is not for the
courts “to strike a balance between the competing interests” or to carve out
exceptions to the statute; thus, defendant’s residence can be forfeited as a

12



substitute asset notwithstanding state homestead and tenancy by the entireties
laws).

2. Third parties — the limits of criminal forfeiture

Criminal forfeiture, however, also has its limitations. The criminal forfeiture
statutes allow the court to order the forfeiture of any property derived from or used
to commit the offense, but because third parties are excluded from the criminal
case, property that belongs to third parties cannot be forfeited.

This is the flip side to the in personam nature of criminal forfeiture. To obtain
an order of forfeiture at sentencing, the Government doesn’t have to prove the
property belonged to the defendant; rather, in the forfeiture phase of the trial, it only
has to prove the nexus to the offense; but a third party can challenge the forfeiture in
a post-trial ancillary proceeding on the grounds that the property belongs to him.
See De Almeida v. United States, 459 F.3d 377, 381 (2d Cir. 2006) (criminal
forfeiture is not limited to property owned by the defendant; “it reaches any property
that is involved in the offense;” but the ancillary proceeding serves to ensure that
property belonging to third parties who have been excluded from the criminal
proceeding is not inadvertently forfeited).

For example, in United States v. Portillo, the defendant, while the President of
Guatemala, received $2.5 million in illegal payments from the Government of
Taiwan, and laundered the money by depositing it in a bank in the United States,
and then by moving the money in small amounts in a “circuitous route” through bank
accounts in France, Switzerland and Luxembourg held in his daughter’'s name,
where it was commingled with other funds already there.

In the end, there was $2.9 million in three bank accounts, some of it
representing the proceeds of the defendant’s crime, and some of it representing
money that belonged to his daughter.

Was the Government able to seize and forfeit all of the money in the
daughter’s account on the ground that it was all involved in the money laundering
offense? To the extent that it was the proceeds of the defendant’s crime, the court
said, it could be forfeited from the daughter’s account because it did not belong to
her. But the daughter retained the right to object to the forfeiture of any money that
was hers, even if it had been used to conceal or disguise the defendant’s criminal
proceeds, and even if the daughter knew all about the illegal use of her property and
allowed it to happen. United States v. Portillo, 2024 WL 3565784 (S.D.N.Y. Jul. 29,
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2024) (noting that while the commingled money in the third party’s bank account is
forfeitable as property involved in money laundering, the third party could contest
the forfeiture in the ancillary proceeding under § 853(n)(6)(A)).

Notice the difference between this outcome and what | said earlier about the
Government'’s ability in a civil forfeiture case to forfeit money in my wife’s bank
account, if | used it to conceal or disguise my criminal proceeds. In the civil case,
my wife would prevail if she was an innocent owner, but if she knew all about the
money laundering scheme and allowed it to happen, she would not, even though
she was not charged with any crime. But in the criminal case, like Portillo, the third
party would win whether she was innocent or not. That is, President Portillo’s
daughter would prevail and get her money back even if she was in on the money
laundering scheme from the beginning.

Why is this? Because criminal forfeiture is in personam, the focus is on the
wrongdoer, not on the property. So the defendant’s property — or the proceeds of his
crime — can be forfeited in a criminal case, but a third party’s property may not.

Well, you say, that’s not right; why should the Government not be able to
recover, as part of a criminal forfeiture order, property that belongs to a person who
was complicit in the offense?

If I rob a bank and the Government can forfeit the money that | steal, why should
it not also be able to forfeit the gun that | used, even if it belongs to my brother who
knew all about the robbery and allowed me to use his gun to do it?

If | take a bribe, and launder the money by commingling it with money in my
daughter’s bank account, and she knew all about it, why should the Government not be
able to forfeit her money along with mine as part of the criminal case?

In a civil forfeiture case, any claimant with standing to contest the forfeiture
has the right to be a full participant in the forfeiture trial, able to contest the
Government’s evidence and put the Government to its proof. In a criminal forfeiture
case, however, a third party has no opportunity to participate in a criminal trial: she
cannot call witnesses, present evidence, object to evidence presented by the
Government, or argue to the jury. And it would be a violation of her due process
rights to take her property in a proceeding in which she was not allowed to take part.
See United States v. Nava, 404 F.3d 1119, 1124 (9th Cir. 2005) (explaining the
difference between civil and criminal forfeiture; because criminal forfeiture is in
personam, only the defendant’s property can be forfeited; because defendant’s
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daughter was the true owner and not merely a nominee, she was entitled to prevail
in the ancillary proceeding).

From the Government’s perspective, this is the major disadvantage to criminal
forfeiture. Because third parties cannot participate in criminal cases, their property
cannot be forfeited in a criminal case, even if they were complicit in the scheme.

So, what does the Government do if it wants to recover property of third parties
who knowingly allowed their property to be used to commit a crime? Is there a way for
the Government to recover such property? Yes, it’s called civil forfeiture.

If the defendant uses someone else's property to commit a crime, and that
person is not an innocent owner, the Government may file a civil forfeiture action
against the property and allow the claimant to contest the forfeiture and attempt to
establish the innocent owner defense.

The point is that civil and criminal forfeiture complement each other: each fills a
gap in the other. Which is why the Government needs to have both available to use in
the appropriate case.

3. Criminal forfeiture procedure

The procedures governing criminal forfeiture are set forth in Rule 32.2 of the
Federal Rules of Criminal Procedure and 21 U.S.C. § 853 (which applies to all criminal
forfeitures by virtue of 28 U.S.C. § 2461(c)). In brief, the steps the Government must
take follow are the following:

1. Include a forfeiture allegation in the indictment; see Rule 32.2(a);

2. Preserve the property pending trial with a seizure warrant or pre-trial
restraining order; see 21 U.S.C. § 853(f) and (e), respectively;

3. Include forfeiture in any plea agreement, and file an order of forfeiture
to which the defendant consents;

4. If the defendant goes to trial and is convicted, establish the grounds for

forfeiture in a separate forfeiture hearing, and include the forfeiture order in
the judgment at sentencing; see Rule 32.2(b);
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5. Deal with third party claims in a post-trial ancillary proceeding; see Rule
32.2(c) and 21 U.S.C. § 853(n);

For a complete discussion of criminal forfeiture procedure, see Chapters 15-
23 of Asset Forfeiture Law in the United States, supra.

lll. WHAT CAN BE FORFEITED?

Every federal crime carries with it a different description of the property
subject to forfeiture. Because the forfeiture statutes were enacted at different
times over many decades, there is no uniformity in what can be forfeited from one
offense to another.

For most crimes, the Government can forfeit the “proceeds” of the offense. See,
e.g., 18 U.S.C. § 981(a)(1)(C) (authorizing the forfeiture of the proceeds of over 200
federal crimes). For other crimes, the Government can also forfeit “facilitating
property;” that is, property used to make the crime easier to commit or harder to detect.
For money laundering, it can forfeit all property “involved in” the offense, see 18 U.S.C.
§ 981(a)(1)(A) and 982(a)(1), which as the courts have explained, is a concept broader
than “proceeds” or “facilitating property.”

For other crimes, the forfeiture authority is broader still. For RICO, the
Government can forfeit the defendant’s entire interest in the RICO enterprise, whether it
was tainted by the criminal activity or not. See 18 U.S.C. § 1963. And in terrorism
cases the Government can take everything the terrorist owns. See 18 U.S.C. §
981(a)(1)(G).

At the other extreme, for some federal crimes Congress has not authorized any
forfeiture at all.

So, in every case, the practitioner needs to check the applicable forfeiture statute
to see what the Government is able to forfeit for a particular offense.

A. Proceeds

What constitutes the proceeds of an offense is fairly obvious in most cases:
it's whatever the defendant was able to obtain or retain as a result of the offense. If
the defendant robs a bank, sells drugs, commits fraud, or takes a bribe, the money
he obtains are the proceeds. But “proceeds” also includes property that the
defendant is able to save or retain as a result of his offense. See United States v.
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Wong, 2014 WL 6976080, *2 (C.D. Cal. Dec. 9, 2014) (money defendant saved on
import fees by paying others to undervalue and misclassify goods is the “proceeds”
of his offense).

1. The “but for” test

The proceeds of an offense are often defined in terms of a “but for” test:
whatever the defendant would not have but for having committed an offense is the
proceeds of that offense. So, for example, if the defendant pays a bribe to get a
contract that he would not have gotten but for the bribe, the contract and all of the
revenue that he received pursuant to the contract, are forfeitable as the proceeds of
the bribe. United States v. Ponzo, 171 F.4th 507 (1st Cir. 2026) (under the “but
for” test, “funds are considered proceeds and therefore deemed forfeitable if a
person would not have the funds but for the criminal offense;” because defendant
would not have been approved as an energy conservation contractor but for having
paid bribes, any contracts awarded to him as such a contractor were the proceeds
of the bribes). See United States v. Prasad, 18 F.4th 313 (9th Cir. 2021)
(compensation paid to software engineers who would not be employed but for the
false statements on their H-1B visa applications is the proceeds of the visa fraud).

2. Gross receipts v. net profits

In most cases, “proceeds” is also defined as the gross receipts the defendant
obtained from committing his offense. without any reduction for costs. A drug
dealer, for example, doesn’t get to deduct the cost of the drugs. See Prasad, supra
(“proceeds” means gross receipts, not net profits; a contrary interpretation would be
inconsistent with the purpose of forfeiture, which is punishment and deterrence; a
forfeiture that simply divests a defendant of his profits would have “little deterrent
value” and would “hinder [the statute’s] punitive purpose”); id. (limiting forfeiture to
profits would allow defendants to defeat forfeiture by reinvesting proceeds in the
criminal enterprise before conviction rather than pocketing the profits); United States
v. Chin, 965 F.3d 41 (1st Cir. 2020) (because the purpose of criminal forfeiture is
punishment, the defendant must forfeit the gross proceeds of his offense, not his net
profits; refusing to allow defendant a deduction for taxes paid on his criminal
proceeds.

There is an exception to that rule, however, for certain white collar crimes
where the defendant engaged in conduct that was not inherently unlawful, even
though it was illegal. See 18 U.S.C. § 981(a)(2)(B) (allowing a deduction for the
“direct costs” incurred in committing certain crimes); United States v. Balsiger, 910
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F.3d 942 (7th Cir. 2018) (fraudulently redeeming manufacturers’ coupons that were
not used by consumers to purchase goods was a lawful activity committed in an
unlawful way, not an inherently unlawful activity, and thus falls within §
981(a)(2)(B)).

3. Property traceable to proceeds

The scope of the term “proceeds” can actually be quite broad: proceeds
includes any property traceable to the proceeds, such anything acquired with the
proceeds and any appreciation in the value of the property after it is acquired. See
United States v. Rudolph, 152 F.4th 1197 (10th Cir. 2025) (“[T]he forfeiture
provisions in § 981 are broad in scope and seek to disgorge all ill-gotten gains from
an offender”; hence, any appreciation, dividends, or interest derived from assets
acquired with fraud proceeds are forfeitable as property traceable to such
proceeds); United States v. Betancourt, 422 F.3d 240, 251 (5th Cir. 2005) (if
defendant buys a lottery ticket with drug proceeds, the lottery winnings are traceable
to the offense even though the value of the ticket appreciated enormously when it
turned out to contain the winning number).

4. Limitations on the proceeds theory

Determining whether all or only part of an asset is subject to forfeiture as the
proceeds of an offense, however, can become complicated when the directly
traceable proceeds have been commingled with other property.

For example, if criminal proceeds are combined with other property and used to
purchase a residence or a vehicle, the Government — if it proceeding under a proceeds
theory — is entitled only to the portion of the residence or vehicle that is traceable to the
offense. See United States v. All Assets Held at Bank Julius Baer & Co. Ltd., 743 F.
Supp.3d 204, 240 n.19 (D.D.C. 2024) (assets in a commingled account are forfeitable
under a proceeds theory to the extent the Government can trace the tainted funds to
the underlying offense, citing § 11-3(c) of Asset Forfeiture Law in the United States (3d
ed. 2022)). As we’ll see in a moment, the Government is often able to work around
this limitation by using the broader forfeiture authority under the money laundering
statute. See United States v. $688,670.42 Seized From Regions Bank Account, 449
Fed. Appx. 871, 874-75 (11th Cir. 2011) (when forfeiture is based on a proceeds theory
under § 981(a)(1)(C), the forfeiture is limited to the property traceable to the offense; if

18



the Government wants to forfeit commingled property it must rely on a money
laundering theory under § 981(a)(1)(A)).

B. Facilitating Property

The term “property used . . . to facilitate the commission of the offense” is very
broad. Itis defined in the case law as anything that makes the crime easier to
commit or harder to detect. See United States v. Huber, 404 F.3d 1047 (8th Cir.
2005) (facilitating property is anything that “makes the prohibited conduct less
difficult or more or less free from hindrance”); United States v. Schifferli, 895 F.2d
987, 990-91 (4th Cir. 1990) (dentist’s office “provided an air of legitimacy and
protection from outside scrutiny,” and thus made the crime of writing false
prescriptions less difficult to commit and “more or less free from obstruction or
hindrance”). In cases stretching back over decades, courts have upheld the
forfeiture of real property, vehicles, and other personal assets as facilitating property
— most often in drug cases, but in other cases as well. See, e.g., United States v.
Powell, 697 F.Supp.3d 1023 (D. Idaho 2023) (residence where defendant produced
child pornography is forfeitable as property “used to commit” the offense, because it
afforded him the privacy needed to commit the offense, citing Asset Forfeiture Law
in the United States (3d ed.), § 26-3).

1. The “substantial connection” requirement

But while the Government does not have to show that the use of the property
was essential to the scheme to be forfeitable as facilitating property, it does have to
show that the connection was more than “incidental or fortuitous.” See 18 U.S.C. §
983(c)(3) (requiring proof of a “substantial connection” between the property and the
offense if the Government is seeking to forfeit the property under a “facilitation
theory”). If the connection is too tangential, the forfeiture will not succeed.
Compare United States v. Heldeman, 402 F.3d 220 (1st Cir. 2005) (forfeiture of the
residence where physician wrote illegal prescriptions for steroids and painkillers
satisfies the requirement; it served as a base of operations as surely as the place
where a drug dealer stores and delivers drugs; it makes no difference that the
offense could as easily have been committed in another place) with United States v.
A 2004 White Cadillac Escalade, 2011 WL 5240420,*8 (N.D. lowa Nov. 1, 2011)
(granting summary judgment for claimant where at best Government’s evidence
showed an incidental connection between drug trafficking and vehicle driven to
place where someone paid $1,000 to aid deported drug trafficker reenter the U.S.).
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2. The Excessive Fines Clause

All forfeitures of facilitating property — civil or criminal -- are also limited by the
Excessive Fines Clause of the Eighth Amendment. That means that a claimant or
defendant can ask the court to reduce or eliminate the forfeiture if it would be
“grossly disproportional to the gravity of the offense.” See 18 U.S.C. § 983(g)
(codifying the Bajakajian decision for civil forfeiture cases); United States v.
Bajakajian, 524 U.S. 321, 323 (1998) (full forfeiture of unreported currency in a
CMIR case would be “grossly disproportional to the gravity of the offense” unless
the currency was involved in some other criminal activity).

Except in highly unusual circumstances, the Excessive Fines Clause does not
apply to the forfeiture of the proceeds of the defendant’s offense. As the Fifth
Circuit recently said in United States v. Davis, because the forfeiture of proceeds
deprives the defendant of property to which he had no right in the first place, it does
not constitute punishment and is not subject to the Excessive Fines Clause. United
States v. Davis, 2026 WL 511147 (5th Cir. Feb. 24, 2026) (unpub.). But this issue
does come up all the time in facilitating property cases.

To give an extreme example, if | hide 3 grams of marijuana in my girlfriend’s
house, and she knew all about it, is the house subject to forfeiture as property that
made my crime easier to commit or harder to detect? Yes, but the forfeiture would
violate my girlfriend’s rights under the Eighth Amendment because the forfeiture would
be grossly disproportionate to the gravity of my offense.

There is no bright line, however, between a forfeiture that is constitutionally
excessive and one that is not. Ever since the Bajakajian decision, courts have
struggled to apply the various factors that inform the excessive fines analysis. The
decision by the Supreme Court to grant cert. to review an Eighth Amendment challenge
to the forfeiture of an airplane used to transport alcohol to a remote community in
Alaska in Jouppi v. Alaska suggests that the Court will be adding some clarity to the
excessive fines analysis in the October 2026 Term.

For a full discussion of the application of the Excessive Fines Clause to civil and
criminal forfeiture cases see Ch. 28 of Asset Forfeiture Law in the United States, supra.

C. Money Laundering

The other forfeiture theory that the Government relies on in a great many
federal cases is the money laundering theory. If the Government can prove a

20



money laundering offense, civilly or criminally, it can forfeit “all property involved” in
the offense. See 18 U.S.C. §§ 982(a)(1) and 981(a)(1)(A) (authorizing criminal and
civil forfeiture, respectively, in money laundering cases brought under title 18); 31
U.S.C. § 5317(c)(1) and (2) (authorizing criminal and civil forfeiture, respectively, in
title 31 cases); and 31 U.S.C. §§ 5332(b) and (c) (authorizing criminal and civil
forfeiture, respectively, for bulk cash smuggling).

But what does “all property involved” mean? As defined in the case law, it
includes three categories of property: the criminal proceeds being laundered, property
that is the subject matter of the money laundering transaction, and any property used to
facilitate the money laundering offense by making it easier to commit or harder to
detect.

1. The proceeds being laundered

Most money laundering offenses involve the proceeds of a predicate crime —
such as drug trafficking, bribery, fraud, or any other offense whose proceeds the
defendant is trying to conceal or disguise. So, it follows that the proceeds being
laundered are forfeitable in the money laundering case as property involved in the
offense. See In re 650 Fifth Ave. and Related Props., 777 F. Supp. 2d 529, 570
(S.D.N.Y. 2011) (“Property ‘involved in’ or ‘traceable to’ money laundering includes
the funds laundered.”).

If the defendant is a self-money launderer — j.e., one who is laundering the
proceeds of his own crime — the ability to use the money laundering statute to forfeit the
proceeds being laundered is not very exciting: the Government could just as easily
forfeit the same property as the proceeds of the predicate crime.

But money laundering is often committed by third parties. If the defendant is a
third-party money launderer who is convicted of money laundering but not of the
predicate crime, the Government’s ability to forfeit the property is dependent on the
theory that it was “involved in” the money laundering offense. This is how the
Government uses forfeiture in criminal cases to hold the defendant liable for laundering
someone else’s money. See United States v. Waked Hatum, 969 F.3d 1156 (11th Cir.
2020) (defendant convicted of money laundering is liable to pay a money judgment
equal to the value of the SUA proceeds that he laundered because that was the corpus
of the money laundering offense; that he did not obtain any money for himself is
irrelevant).
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For example, in United States v. Sterlingov, the defendant operated Bitcoin
Fog, a bitcoin tumbling business that commingled bitcoins from different customers
in pooled accounts and then redistributed them to the customers, minus a fee. In
so doing, his business made it difficult for law enforcement to trace a given quantity
of bitcoin to its original source.

A jury convicted the defendant of a money laundering conspiracy and the
Government moved for an order forfeiting $395 million -- that being the total value of
all deposits made into Bitcoin Fog in the course of the conspiracy. Sterlingov
opposed the forfeiture, arguing among other things that he kept only a fraction of the
money that passed through Bitcoin Fog for himself; most of the money, he said, was
returned to his customers. But the court held that he was liable to forfeit a sum of
money equal to the value of all the property involved in his offense. United States
v. Sterlingov, 755 F.Supp.3d 17 (D.D.C. 2024).

2. The subject matter of the money laundering offense

The second group of cases hold that the “property involved” in the money
laundering offense includes whatever property was the subject matter of the financial
transaction that constitutes the money laundering offense. The proceeds of the
underlying predicate crime are the subject matter of the offense, but the term “subject
matter” or “corpus” (the term Congress used in the legislative history) is broader than
that.

Many money laundering transactions involve a purchase, sale, or exchange of
property. Obviously, the property purchased, sold, or exchanged is “involved in”
any such transaction. So, if the defendant commits a money laundering offense by
using criminal proceeds to buy a car, the car is forfeitable as property involved in the
offense. See United States v. Nektalov, 461 F.3d 309 (2d Cir. 2006) (diamonds
that were to be exchanged for drug money in a sting case were forfeitable as the
“corpus” of the money laundering offense); United States v. Coffman, 859 F. Supp.
2d 871, 881 (E.D. Ky. 2012) (condo that defendant purchased with proceeds of
securities fraud is forfeitable both as proceeds under § 981(a)(1)(C) and as the
subject of a money laundering offense).

Why is calling something the subject matter of the money laundering
transaction better, from the Government’s perspective, than calling it property
traceable to the proceeds of the SUA? It would make no difference if the property
were traceable in its entirety to the underlying crime: If the defendant uses $100,000
in criminal proceeds to buy a car, the car would be forfeitable as property traceable
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to the offense; the Government wouldn’t need to say that the car was involved in
money laundering to get there.

But often, only part of the property is traceable to the underlying crime. As |
said earlier, under a proceeds theory, the Government would be limited to forfeiting
the traceable part of the property.

If, for example, the defendant invests $100,000 in fraud proceeds in a house
and pays for the rest with clean money, under a proceeds theory the Government
would have to sell the house, keep $100,000, and return the balance to the
defendant. Under the proceeds theory of forfeiture, only the part of the house
traceable to the underlying crime would be subject to forfeiture. But forfeiture under
the money laundering theory is not so limited.

For example, suppose the defendant pays for a yacht half with criminal
proceeds and half with clean money, and the purchase of the yacht is a money
laundering offense. Because the yacht is the subject of the money laundering
transaction, the entire yacht — not half the yacht — would be forfeitable as the
property involved in the offense. Coffman, 859 F. Supp. 2d at 881 (where half of
the $900,000 down payment on a yacht was fraud proceeds, the yacht was
forfeitable in its entirety as the subject of a money laundering offense). See United
States v. Whitmore, 2023 WL 4265167, *2 (D. Nev. Jun. 29, 2023) (when defendant
uses commingled funds to purchase real property in violation of 18 U.S.C. § 1957,
the property is forfeitable in its entirety; collecting cases and distinguishing cases
where the forfeiture was based on a proceeds theory).

Or if the defendant commits a money laundering offense by using his criminal
proceeds to improve (or acquire additional equity) in property that he already owns,
the property is subject to forfeiture in its entirety because it was the subject matter of
the money laundering offense. See United States v. Kivanc, 714 F.3d 782, 794-95
(4th Cir. 2013) (residence in which fraud proceeds were invested is subject to
forfeiture in its entirety as property involved in a money laundering offense, even
though legitimate funds were also invested in the property); United States v. Em,
2024 WL 4171435 (D. Mass. Sept. 12, 2024) (defendant used $76,775 in drug
proceeds to pay down the mortgage on her residence; making all $195,959 in equity
forfeitable).

The point is that it is not necessary for all of the property involved in the
money laundering transaction to be traceable to the predicate crime. If the
defendant launders his criminal proceeds by commingling it with other money — to
buy a yacht, a house, or anything else -- the thing that he buys is involved in the
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offense and is forfeitable in its entirety even though only part of it is traceable to the
defendant’s criminal proceeds.

For the same reason, if the money laundering transaction is simply the
movement of a commingled sum of money from Point A to Point B, the entire sum is
forfeitable as the subject matter of the offense. See United States v. Huber, 404
F.3d 1047, 1058 (8th Cir. 2005) (the SUA proceeds involved in a financial
transaction, as well as any clean money commingled with it, constitute the corpus of
the money laundering transaction; both are subject to forfeiture); United States v.
Funds on Deposit at Bank One, Indiana, 2010 WL 909091, *8 (N.D. Ind. Mar. 9,
2010) (following Huber; when defendant commingled drug proceeds with other
funds in a bank account, and transferred the commingled funds to another account,
and commingled them yet again before making a third transfer, all of the funds
involved in the last transfer were forfeitable as property involved in violations of
Sections 1956 and 1957).

In a cryptocurrency case, this means that if the defendant commingles the
cryptocurrency traceable to the underlying crime with other cryptocurrencies, and
moves it through a series of transactions, all of the commingled funds — the funds
that are tainted and those that are not -- are forfeitable as property involved in the
offense. See United States v. 113 Virtual Currency Accounts, 2024 WL 940141
(D.D.C. Mar. 5, 2024) (property subject to forfeiture includes any commingled funds;
citing Huber).

Are there limits to all of this? Yes. Recall that the forfeiture of property
under the facilitation theory must satisfy a “substantial connection” test. See 18
U.S.C. § 983(c)(3). The same statute applies the same test to property subject to
forfeiture as property “involved in” money laundering. So, if the fraction of the
money laundering involved in the financial transaction was de minimus, the
connection may not be sufficient to support the forfeiture of the entire amount. See
United States v. Arthur, 2006 WL 2992865, at *5 (E.D. Wis. 2006) (real property is
not “involved in” a money laundering offense just because mortgage payments were
money laundering offenses; increase in equity must be more than de minimus).

Likewise, if the ratio of clean to dirty money in the commingled asset is too
great, the forfeiture might violate the Excessive Fines Clause of the Eighth
Amendment. But see United States v. Beltramea, 160 F. Supp.3d 1119, 1132
(N.D. lowa 2016) (overruling Eighth Amendment objection to forfeiture of real
property (valued at $640,000) under subject matter theory, based on use of less
than $100,000 in fraud proceeds to make improvements; court looks to duration of
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the money laundering offense, number of transactions, and the Bajakajian factors
including the maximum statutory fine for the two money laundering counts
($750,000) and the harm caused by both the underlying fraud to the victims and by
the money laundering offense to society as a whole)m

3. Facilitating property

The third category of cases involve property that was used to facilitate the
money laundering transaction. While the “subject matter” cases involve property
that was integral to the money laundering offense, the “facilitation” cases involve
property that was not part of the money laundering transaction itself but was used to
make the offense easier to commit, or harder to detect. See United States v.
Cessa, 872 F.3d 267 (5th Cir. 2017) (in a money laundering case, “facilitation occurs
when the property makes the prohibited conduct less difficult or more or less free
from obstruction or hindrance”; citing United States v. Schifferli, 895 F.2d 987, 990
(4t Cir. 1990)); United States v. Huber, 404 F.3d 1047, 1061 n.11 (8th Cir. 2005)
(facilitating property in a money laundering case is property that was not part of the
money laundering transaction; property that is commingled with the criminal
proceeds when the transaction took place is more likely forfeitable as the subject
matter or corpus of the transaction, not as facilitating property).

For example, in the case involving Pavlo Lazarenko, the former Prime
Minister of Ukraine, the defendant stole tens of millions of dollars from his
Government through a variety of schemes and laundered the money through bank
accounts in the United States, Switzerland, Antigua, Guernsey, Poland,
Liechtenstein, and Cyprus. In one series of transactions he placed stolen funds in
a bank in Switzerland, transferred $96 million from this account to an account at a
branch of the same bank in the Bahamas, transferred $42 million to the Bank of
New York, and then transferred $21 million to an account at a bank in Liechtenstein.
Finally, he split the $21 million into three parts, depositing $7 million in an account
the United States wanted to seize in Liechtenstein.

The Government was able to trace funds through these complex transactions,
but could not rule out the possibility that other funds from other sources would be
commingled with the illicit proceeds along the way. By alleging that all of this was a
massive money laundering scheme, the Government was able to argue that even if
some of the money came from other sources, all of it was property involved in the
money laundering offense as facilitating property. Why? Because if the defendant
conceals or disguises source, location, nature, ownership or control by moving it
through accounts that contain clean money, the clean money is "involved in" the
money laundering offense because it provides the transaction with a veneer of
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legitimacy that makes the money laundering offense easier to commit. See United
States v. All Assets Held at Bank Julius Baer & Co. Ltd., 743 F.Supp.3d 204 (D.D.C.
2024).

There is an entire body of case law upholding forfeitures of entire bank
accounts on the ground that the untainted funds in those accounts served as a
“cover” for the laundering of the criminal proceeds passing through them. See,
e.g., United States v. Tencer, 107 F.3d 1120, 1135 (5th Cir. 1997) (entire bank
account balance is forfeitable even though less than half the balance was criminal
proceeds if the purpose of the deposit was to conceal or disguise proceeds among
legitimate funds; distinguishing cases where commingling of SUA proceeds with
untainted funds was merely fortuitous); United States v. Ravenell, 2022 WL
20690606, *2 (D. Md. June 23, 2022) (attorney who laundered client’s commingled
$1.8 million through firm’s bank account liable to forfeit entire $1.8 million because
the “any comingling of untainted funds with drug proceeds occurred in order to
facilitate the money laundering”; following Huber); United States v. Aguasvivas-
Castillo, 668 F.3d 7, 17 (1st Cir. 2012) (retailer who commingled $4.4 million in food
stamp fraud proceeds with legitimate funds “to shield the fraud” ordered to forfeit
$20 million).

But this theory of forfeiture has become particularly important to the
Government in cryptocurrency cases. For example, in the Sterlingov case, the
court held that all of the money that the defendant used in his tumbling operation --
that is, all of the funds that were combined with the criminal proceeds being
laundered -- were involved in the money laundering offense, and the defendant was
therefore liable to pay a forfeiture money judgment in that amount as part of his
criminal sentence whether the Government could prove that all of the funds were
criminal proceeds or not. United States v. Sterlingov, 2023 WL 2387759 (D.D.C.
March 6, 2023) (clean funds commingled with other funds in a bitcoin tumbling
business facilitate the money laundering offense and so are forfeitable as property
involved in money laundering, whether the clean money was the defendant’s own
money or other customers’ money; collecting cases); United States v. Sterlingov,
755 F. Supp.3d 17 (D.D.C. 2024) (same; adding that facilitating property need not
be essential to the offense).

In other cryptocurrency cases, where a fraud victim’s money was laundered
through a series of “hops” through different crypto wallets, the Government has used
the facilitation theory to recover money for the victim even though it was impossible
to trace the victim’s funds to a particular wallet or account. Because all of money
with which the victim’s money was commingled along the way was forfeitable as
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property involved in the money laundering offense, all of it could be recovered
whether it was traceable to the underlying fraud or not. See United States v.
$5,012,294.90 in TetherUS, 2026 WL 685390 (D. Ariz. Mar. 11, 2026) (complaint
met the pleading requirements in Rule G(2)(f) by alleging that the defendant $115
million in cryptocurrency was involved in concealment money laundering, rendering
all of it subject to forfeiture under § 981(a)(1)(A) whether all or only some was
traceable to the underlying fraud); United States v. Approximately 2,005,822.786651
Tether (USDT), 2026 WL 381846 (E.D. Wis. Feb. 11, 2026) (tracing $60,000 in drug
money to crypto account containing $2 million USDT sufficient to forfeit entire
amount as property involved for purposes of default judgment).

IV. CONCLUSION

This article barely scratches the surface of the body of law that has developed
around the Government’s robust use of asset forfeiture as a federal law enforcement
tool. Both civil and criminal forfeiture remain, in a complementary way, essential
parts of the continuing effort to punish and deter crime, and recover money for
victims, in the rapidly changing world of global digital transactions and alternative
forms of currency. The law, however, is complex, and many aspects of it will be
novel or unfamiliar to many practitioners. It is hoped that this overview provides a
useful entre into this vital legal domain.
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